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P R E F A C E .  

a work is laid beforc the public, the author 
should bc quite satisfied of its ~aisoa d:tvc: he should 
know exactly upon which shelf and by the side of 
what existing works in the national library it ought 
to be placed ; he should, in fact, be always sure of 
the gap in literature that he proposes to fill up. Of 
course, he may not cvcntually be able to fill it up 
worthily, but thc student will not be altogether un- 
thankful or unappreciative if thc dcsideratum be fairly 
attained. Speaking now of the present work, I would 
point out that chronologically it holds a place prior 
to any existing works on English Constitutional 
History, becausc it treats of a period of history prior 
to any that has been yet undcrtaken. Mr. Kemble 
and Mr. Freeman go far enough back to be enabled to 
look upon the borderland of my subject ; but, then, in 
.o doing, the one steps on to Swiss ground, and thc 
othcr on to German. Canon Stubbs commences his 
great work at  a pcriod when all l~rimitive institutions 
were devcloping into historical institutions. Mr. Coote 
1)asses over the primitive pcriod by one magnificent 
bridge of Roman civilization. I can only hopc, thcrc- 
fore, that thc pridc of place which the subject is 
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entitled to may not be materially damaged by my  
treatment of it. 

I am quite aware that, according to thc highest 
canons of historical writing, this book posscsscs many 
drawbaclts. The author of any morli dealing with 
archzeological moilumcilts should doubtless havc visited 
and examined for himself cach object, or a t  all events 
a majority of objects-a reprcscntativc majority. Rut 
I cannot profess to  havc do i~c  this in rcspcct of any 
of the grcat archzeological remains that I venturc 
to trcat of. My sourccs of kno~vlcdgc arc entirely 
literary; that is t o  say, I am dcpcndcnt for the dc- 
scriptions of the places ~nelltioned upon thc published 
accounts scattered tllroughout English literature, o r  
upon the accounts kindly f~~rnished by fricnds. My 
work is therefore in this respect an historical com- 
pilation mercly. 

Again, whcn an historical subjcct is trcatcd for thc 
first time, I hold it to be superlatively necessary to 
inalte the record of the facts as clear as possiblc ; not 
to destroy thc completeness of any itcin of fact for 
thc purpose of making it fit in 1vit11 ally l~istorical 
theory. 

Now, from the long series of installccs of open-air 
assemblies in Britain, I havc built up an historical 
theory concerning the Primitive Folk-moots of Britain. 
This theory is based, I belicvc, upon the strongcst 
possible foundation ; it is an illduction drawn from a 
very wide circlc of facts. But in evcry instancc I havc 
sought to keep iny facts as cotnplctc as possible- 
topographically, historically, and politically. My firsf 
care has not bcen the proof of my historical induction, 
but the collection of all thc known or possiblc instance5 
of the open-air assembly in Great Britain which I could 
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come upon during a long period of research. And if, 
with these fragments of antiquity, I have endcavoured 
to build a fabric which, as I submit, gives us an im- 
portant picture of primitive times ; if my argument 
tllroughout is that these open-air assemblies arc sur- 
vivals of primitive open-air assemblies, I air1 depcndcnt 
for proofs of this argument upon the cvidcncc givcn 
by the collectcd cxamplcs as they stand in English 
history or tradition at this present day, instead of the 
more strictly scientific data afforded by an archxo- 
logical arrangement of the primitive features only of 
each example. 

If, thcrcforc, my conclusions be not so scic~ltifically 
arranged as they might bc, Ict me plcad my adhcrencc 
to the necessity of placing on record, very clcarly, thc 
facts by which thc sLtbjcct may hcrcaftcr bc more fully 
worked up, and which, inorc than anything else, arc 
essential to a first study. 

And if the use to ~v l~ i ch  I havc ventui-cd to put 
these fragments of olden timcs bc not acceptable to 
the purely antiquarian scholar, let him remember that 
thc fragments tl~cmsclvcs arc quitc visible to him, and 
are uninjured. 

Thus, therefore, I trust that thc st~tdcnt of primitivc 
V culture and the antiquary may botli be able to sce 

some merit in my work as a useful contribution of 
materials rightly and scicntifically placed for future 
USE. 

I find that a few typographical crrors have crept 
into the test,  wl~ich I have notcd in n table of errata : 

perhaps in mitigation, not in cxcusc, of this 
default, I may plead that my work has bccn doac 
after the busy day of official life is over. 

I must ackno~vlcdge with sincere gratitude thc grcat 
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assistance I have had from inany bind friends, which 
I have always acknowledged in the text of the book. 
But I must be invidious enough to specially allude to  
Dr. Alexander Laing, Mr. Jamcs Hardy of Oldcambus, 
Mr. John Fenton, and Tdr. T. Fairinan Ordish, who 
havc assisted mc by something more tha11 the ordinary 
means of literary assistance. M r  Edward Peacock, 
F.S.A., has also sent me many useful references, 
which I have not bcen ablc to acliilowlcdgc in the 
test.  I must also bc permitted to express my obli- 
gations to the editors of thc At/zszauvt and Notes 
a d  Quevies, for their kindness in publishing my 
wants from time to timc. And, lastly, to one kind 
and learned antiquary I owe so much, that I have 
ventured to still further increase the debt by placing 
his name on my book in a somewhat morc prominent 
,position than at the end of thc preface. 
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ERRATA. 

Page g, l:ne 32, for  I.avela>,eV read " Laveleye." 

,, 66, line 29, /or  " Skene's " read " Innes's." 

,, 82, line 10, and page 83, line 7, for  "Doomsday" read '' Domesday." 

,, 97, line 30, fov " Landesgemeind" ?,eacZ " Landesgemeinde." 

,, zrg, the derivation of Rlalmsbury from AlnlZ~rnr Berg is, nnfoltunately, not 
correct. The  Rev. A. L. Mayhew kindly writes to  me that  " in  two MSS. the name 
is written Ealdelmesburh.' Tholpe thinks the initial ' M '  may be due to the pre- 
position ' Irn.' I t  was very common to prefix the preposition to names of monas- 
teries : see Indexes to Eeda." Thisis  one illustration of the necessity for a Dictionary 
of PZncr-Nnurcs, for which I have pleaded in N o k s  nlid Qaevies (6th Series, i. 433). 

CHAPTER I. 

Present State of Early Englis!l History-Primitive Institutions 
still traceable from I~idigenous Sources-The Place occupied 
by the Folk-moot-General Characteristics of the Priillitive 
Assembly -Its Developlllent ill English History-The Par- 
ticular V ~ l u e  of the Evidence of Open-air Meetings-Their 
Connection with other Primitive Features-The Arraage- 
inent of the Exaillples to bc investigated. 

NO branch of English llistory has been remodelled 
so cntirely upon a new basis as the early period, 
before the existence of English records. Compara- 
tive Philology, Comparative Politics, and Comparative 
Jurisprudence have united in producing a phi!osophy 
of history whicl~ enables us to understand the poli- 
tical life and iilstitutioils of this early period, almost 
as satisfactorily as if our lino\vledge had been de- 
rived from the evidcilce of ~vrittcn records. One 
has only to compare, for instance, the authorities 
used by ICcmble and Stubbs with thosc used by 
flume, and even Hallam, to a t  oncc perceive the full 
sigllificallcc of this. The  latter are almost elltirely 
Enh"lish-early chronicles and other historical docu- 

B 
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meilts of that class ; the former appeal to  the com- 
parative method, and call in the evidellce of foreign 
early history as evidence of early English history; 
nay, take English history itself back to a foreigll 
home for its origin. 

Yet, curious and complete as we must admit this new 
historical picture to be, now and again we come across 
a hurried generalization, or perhaps even a missing 
lillli in the chain of evidcnce." I t  is not always made 
clear by the followers of the comparative method of 
historical study, why the chief authorities for early 
English institutio~ls should be German, and why a 
particular institutioll existing in Germany should 
be loobed upon as the parent of a similar institution 
existing in England. But the truth is, no systematic 
attempt has yet been made to trace out the early 
history of Britain from the archaic remains that still 
exist in the land. The  materials for early English 
l ~ i s t o l - ~  are assumed to be lost from that point where 
literature ceases to give evidence, and all information 
anterior to this is obtained from the continental home 
whencc we departed from our Teutonic kinsmen. 

But, irrespective of the wcighty arguments which 
an early Celtic occupation and a liomall conquest 
bring to bcar up011 the questioll of an exclusive 
Teutonic  rigi in of English institutions, it appears to 

* Mr. Frccn~an says, "When positive evidence nithill our own land 
fail5 us, we nlust go for illustrntioll and cxplal~alion, not to the lacli, 
the theories, the controversies, of nloder11 politics, but to the ltindretl 
i~lslilutions of ki~ldrecl nations on the Continent. Our Parlianlent i i  
the true and lawful representative, by true and lawfnl succession, of the 
ancient Meeting of the Wise ; but, if we would search out the origin and 
constitution of that Meeting of the Wise, me must go to thc Malrfeld of 
the Franltisll Icings, to the Landesgemeindeil of Uli  and Uaterwaldcn." 
-NOYIIZ. Coizq. i. 75, 76. 
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me not ollly that traces of priinitive institutioils are 

by 
means lost to the student of our island an- 

tiquities, but that it is worth while spending some 
time and labour in working out the propositioil as to 
jlow of the primitive history of Britain may be 
restored to linowledge. I t  is perfectly true that, a t  
the very tllrcsl~old of such an inquiry, we meet with a 
difficulty that may perhaps militate against its valuc 
as all historical inquiry concerning Britain and her in- 
habitants. I meail the difficulty of deciding whether 
ally givcn primitive institution may be of Celtic or 
Teutoilic origin. For of course it is necessary to worl; 
upon the comparative inethod : to ascertain first what 
are the usages of primitive mankind, and to work 
bacli upon this basis from the evidence to be adduccd 
from British sources. And the usages of primitive mail 
are not only Celtic, or only Teutonic, or indeed only 
Aryan ; they are to a great extent comn1on to ilearly 
all the races into which exterilal circumstances have 
separated the people of the earth. But if this difficulty 
be admitted-and, so far as thc present inquiry is 
concerned, it is fully and coinpletely admitted-there 

is a coilsiderablc counterbalancillg gain. By estab- 
lishing some clear evidence of primitive political 
institutions in Britain, we a t  once clear the ground 
of the theory of the exclusive Roman origin of 
E~g l i sh  history, because Roman influences on Britain 
"'ere civilizing, not primitive ; and, with referellce to  
]tome, the question then becomes-and this is really 
"I1 im~ortailt  question-how far did Rolnan influence 
bring the primitive institutions of the land within 
Its 

powe,; and so develop them that thcy 
are practically the outcon~e of the Romano-barbaric 
"'Id ? ]jut, having established this historical qucs- 
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tion, it is no part of the present inquiry to answer 
it. I t  simply demonstrates the historical basis of 
Roman influence in Britain to  rest upon the pro- 
position contailled in this main question, instead of 
leaving it to rest up011 the other propositioll as to 
h o ~ v  much of English history is really Roman history 
continued to modern times ; and it leavcs the 
answer to students xvho have specially studied the 
matter. And a still further gain to  be obtained 
from an inquiry into the primitive history of Britain 
is the establishment of an historical positioll for 
the many archaic customs, the many archzeolo=ical 
remains, the many remnants of antiquity which havc 
been collected in our museums or enshrilled in our 
antiquarian literature. These, a t  present, do not 
represent much in thc acquired knowledge of man- 
liitld ; they are curiosities admired by the few who 
take an interest in them, because they are peculial- 
and belong to a past age. But when once labelled 
as portions of the evidence of man's historical de- 
velopment from brutc to civilization, they assume a 
scientific value which thc philosophers of a future 
age will know how to aclinowledge. 

Now thc materials of this primitivc history of 
Britain arc a t  last being gradually unfolded ; not 
upon any claboratc plan, or by any dcfinite set of 
workers, but by different students and in detached 
and accidental groups, so to speak. Each worker 
hitherto has arranged his studies according to his 
own requirements, and not with refercnce to their bear- 
ing upon thc primitivc history of Britain. Still many 
notes can be collected showing that this latter sub- 
jcct is advancing, Something has bccn made knon~n 
of the primitive mythology-the village gods and tllc 
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village faiths bcliefs-from the rcsearchcs of folk- 

lorists. Some portiolls of the domestic life have beell 
by our archzeologists. The agricultural 

life-wllich leads the way to  the Ivllole social alld 
political life, for agriculture is the foundation of the 
prilllitivc conlmunity-has becn investigated with the 
clearest results. And thus we havc materials for 

domestic, and econoinical phascs of 
primitive British history all inore or less at the dis- 
posal of the historian. But to crown all this, to 
make the matcrials for the primitive history of Britain 
appear reasonably complete, there is still wanting 
somc reseaich into the politics of that epoch. 
Priinitive politics is a comprehcnsivc subject in the 
history of carly man1;ind. I t  has becn worlied out 
with succcss from thc evidcncc of some of the ilations 
of antiquity and of modern barbarism ; and some of 
its phascs, at all cvcnts, may still be worlied out from 
thc primitivc history of Britain. 

Thus, it will be gathcrcd that I veilturc to place 
the primitive assembly in a very forcmost position 
among the institutions of our forcfathcrs. As  one of 
thc chief elements of priinitivc politics, it stands almost 
a t  the apex of that group of studies on the early 
history of mankind which has just becn indicated. 
Indecd, it represents all that primitive mall had to 
fall back upon in his struggles for right and justice, in 
his collllectioil wit11 men of his owl1 tribe or village, 
alld perhaps wit11 those of foreign tribes 01- villages. I t  
figures out the solidity of the foundatioll up011 which 
it was based, namely, the patriarchal coinmunity ; and 
i t  adds one more to those coinmoil features in thc 
"ociolog~ of the human race .cvhich modern science 
ha', succeeded in establishing. 



Comparative Jurisprudence has made known some 
of the gcncral characteristics of the primitive as- 
sembly. Thcy have been picltcd out from the 
reinnants of early Aryan history which remain to the 
modern student, and they are of the utmost value 
to  the right understanding of early juridical thought. 
They supply, so to speak, the general conceptiolls with 
which this branch of the study of primitive politics 
ought to bc approached. But wc do not thus obtain 
definite groups of historical examples ; we do not have 
beforc us graphic and individual illustrations-there is 
sinlply thc general induction which the comparative 
illcthod of historical inquiry has pcrfectcd. 

This gencral induction may be stated in general 
tcrills to be as follows :-In the first placc, therc 
is no definition of thc f~~nctions of thc primitive 
asscmbly-no clcar clivision bctween legislating and 
judging. " In  thc infancy of society," says Sir Henry 
Mainc, " Inany conceptions are found blended together 
which are now distinct, and many associations which 
are now inseparable from particular processes or in- 
stitutions are not found coupled with them; thcre 
is abundant proof that legislative and judicial power 
are not distinguished in primitive thought " (Eat+ 
Histoyy of Itzstit?rtiotzs, p. 26). Again, in its most 
primitive form, the assembly was essentially demo- 
cratic. Its legislation in Aryan countries consisted 
of the apportionment of the agricultural tenements 
and the dutics incident to an agricultural community ; 
its judgments consisted of thc settlement of villagc 
wrongs, and occasionally thc trial of a villagc criminal. 
" Licet apud coilciliunl accusare quoque, et discrimen 
capitis intcnderc " (Tacitus, Ge~nz. xii.). This primi- 
tive couilcil gavc birth to the Athenian Ekltlcsia, to  

Izf ~~odz~ction. 
- 

7 

tile Roman Comitia, to our own kvitan and Parliament. 
~~t whel~ it first comes to the notice of the historian, 
it is fluctuating amidst a n~hole cluster of illfluences, 

as dcvelopmellt proceeds, almost eclipses the 
origiilal form. I t  is secn in history somctiines owning 
a responsibility to the entire body of freemen, some- 
times disclaiming it, sometimes overshadowed by the 
authority of an hereditary chief (Early History of 
I7zstihrtiorzs, p. 388). 

Turning froin thcse varying f~~nctions and cha- 
racteristics of the primitive assembly-thc somctimes 
tvholly legislative and sometimes wholly judicial, the 
sornetimcs dcmocratic in for111 and tllc sornetimcs 
autocratic-thcre is the further qucqtion to consider: 
To what social unit or aggregation is it illcidcllt ? 

Most clearly it is not thc assembly of a State, as we 
understand the term State now. As  just now pointed 
out, it gives birth to the assembly of thc State ; and 
this is because thc State, as a rule, is a vast federation 
of communities bound together by some external tic. 
As thc primitive community, sovereigll withill its own 
bounds, becolncs aggrcgated with othcr comm~~nitics, 
it gives up just so much of its own sovcrcign power as  
will servc to crcate the ncw sovereig~l powcr of the 
new State. Thus, the shires of England werc oncc 
sovereign communities ; and they amalgamated into 
the llcw lii11gd0111 of the West Saxons. And as a 
natural consequence the old shire-moots became thc 
local branchcs of the ncw Witenagemot : they lent 
their aid to the formatioil, of the ncw Witan ; they 
established the first rulcs of its formation by thc old 
rules whiclz had long govcriled them ; thcy cstablishcd 
its dcmocratic character-the right of cvery freeman 
to attend and take part in its proccedings; the right 
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of every shire-man to be a Witan-man. W e  can ollly 
just perceivc these influences of the old primitive as- 
semblies of the local colnmullities upon the natiollal 
asseinbly of early Sax011 times ; they crop up up011 
great state occasions, in spite of the enormous influence 
which Roman sovercigllty was working, in spite of the 
new kingship which Roman cercmooy had fostered, 
in spite of the nclv nobility and nerv Court associatio~ls 
rvhich Roman power had developed. But all these 
Roilla11 influences upon the central governing authority 
-upon the Te~~tonic-founded Witall and upon the new 
Iiingsliip and the new ceremonial-left the local com- 
munities to do almost as they would have done in old , 
times, and to develop almost as tlicy would have done 
if no Roman power had swept over them. Nowhere 
can Roman influellcc be traced in more powerful form, 
than in the developmc~~t of the national sovereignty. 
I t  drew the natiollal sovercigllty away, so to speak, 
from the local sovcrcignties, which xvould otherwise 
have shared somc of its power. I t  clothed the ncw 
national sovereignty with its own civilized ceremollial ; 
and by the dazzling power, as well as the ordillary 
sociological influenccs, of this ceremonial, the national 
sovereignty tooli up011 itsclf the guidallcc of the nation, 
received upon itsclf the changes wl~ich national pro- 
gress, and subsequclltly foreign conquest, always bring 
about. 

I n  this wise the old local comrnunitics retained much 
of the primitivc influellcc and many of the primitive 
forms. The old shirc-moot was called upon to take part 
in the Statc govcrnmcllt a t  a comparatively carly date; 
and accordingly wc lose sight of many of its primitive 
charactcristics a t  an early stage in its history. But 
still its primitive characteristics arc discoverable. The  
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hundred-moot, the manor courts, the forest courts, the 
of the liberties and franchises, and the courts of 

sorre municipalities, however, carry on the primitive 
associati~lls to within the memory, or a t  all events 
the knoxvledge, of the modern student. 

We shall find that many of these courts are oc- 
cupied now, as they were occupied in primitive times, 
ill carrying out the legislation and the judicial trials 
of agricultural con~munities. Almost evcry~vhere in 
Aryan lands there are most remarkable reminisceilccs 
of the primitive agricultural community. England, it 
is wcll l<nown, is not bcl~indl~and in the evidence shc 
gives of this primitive institution. Sir Henry Maine 
and Professor Nassc, of Bonn, have only laid the 
foundation of, and shown the path to, a still further 
extension of cvidencc. I t  is everywhere forthcoming 
that England a t  one time in its Ilistory was entirely 
divided, as it is now even partially so, into groups 
of self-governing, almost self-supporting, agricultural 
communities. Certain modes of cultivation, particular 
divisions of cultivated lands, are the cl~aracteristics 
which have, up to the prcscnt timc, formed the sole 
basis of evidence in Ei~gland. These village -rules of 
cultivation survive now as fixed unalterablc customs, 
incident to certain manors or other jurisdictions. Therc 
is not one word of an assembly of the cultivators which 
nlct to decide the course of cultivation, the divisioil of 
the lands, and the right5 of thc individual villagers. 
ye t  such an assembly is an undoubted element of the 
primitive village community: In Russia the assembly 
of inl~abitants of the commune determines the time of 
~olv i~ lg  and harvest (Lavelaye's P~imitizje P~,o$evty, 
P a  14). I n  Switzerland all thc commoners above 
tllc age of eighteen assernblc, of absolutc right, every 
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year in April, to receive the rcport of accounts and 
to  regulate currcllt affairs (Ibid. p. 94). I n  Germruly 
the inhabitants assembled to deliberate on all that con- 
cerned the cultivation, and to determille thc order and 
time of the various agricultural operatiolls ((bid. p. I I I). 

I11 Holland the partners in the work met once a year, 
011 St. Peter's Day, in a general assembly, or hoZti?zg. 
They appeared in arms ; and no one could absent 
himself, under pain of a fine. This asscmbly dirccted 
all the details as to  the elljoymcllt of t11c common 
property ; appointed the works to be executed ; im- 
posed pecuniary penalties for the violation of rules, 
and nominated the officers charged with the executive 
power. Thc mound whcre the holtilz,"" met (Mnlc?.~$ok) 
is still visiblc in Hcldcrmalcnvcld, and a t  Spooldelluerg, 
near Zwollc ((bid. pp. 283, 284). 

Here, thcn, wc havc cvidcllcc o l  the lcgislativc 
duties of the old village asscmbly. Its judicial duties 
do not want any particularization-they exist a t  every 
court leet of a manor, a t  evcry criminal jurisdictioil of 
modern local courts. I do not mean to say that it is 
possible, or eve11 ncccssary as a logical position, to 
gather together all the groups of cultivating com- 
munities, and all local courts having civil and criminal 
jurisdiction, either in existcllcc a t  the prcscnt timc, or 
as recorclcd in litcrary archives, and restore to each 
group substantial evidencc of its primitivc original, by 
placing alongsicle of the evidellcc of primitive mode of 
agriculture, evidellcc of prirnitivc courts of justicc. But 
what I want to establish is, that in thcsc modes11 local 
courts wc have survivals of thc $~/i~~zitive asscmbly 
which was incident to cvery initial group of men 
banded together into a cultivating community, to every 
extended amalgamation of smaller commullitics illto 

larger communities, to every original sovereigll State in 
its primitive development ; and, finally, that, if not 
incident to, it is traccable in the collected iilflueilces 
which at first formed the Witellagernot of Englalld. 

I t  now becomes necessary to answer a very im- 
portant qucstion which meets us a t  this stage of tllc 
subject, and which, indeed, modifies the wholc form 
of our subscqucilt researches: By what means is thc 
p-imitive assembly, 01; as we may now call it, prirnitivc 
folk-moot, to be recognized in modern Britain, ol;. 
from the historical records of modern Britain ? 

I t  is clear, in the first place, that wc cailllot tracc it 
out by means of those gencral characteristics which 
have beell noticed a b o v e . V l l c y  arc too indefinite, 
and have entered too much into the composition of thc 
modern assembly. 'CVe havc lords of the manor 
exercising judicial f~~nctions, and assemblics of the 
people, in select or popular bodics, cxcrcising legisla- 
tive functions, all ovcr the kingdom. That these arc 
remnants of thc primitive folk-moots thcre caililot bc 
any doubt ; but, then, they are surrounded with 
machinery of quite modern date, and cannot, thcre- 
fore, be applied to the rcquircments necded in the - 

present research. 
I t  is necessary, thcn, to appcal to somc other dis- 

tinctive fcature, or fcaturcs, oE the prirnitivc assembly, 
in order to tracc out its existence in Britain. And 
this, I think, will bc found in tlle open-air meeting. 
111 the iilstancc quoted abovc from Holland, as to thc 
cultivating community being governed by its owl1 

* 6 6  A.; to the conititut~on of thesc peat councils," says Mr. F~eeman,  

"Our i~lforilxatio:l 15 of the vague5t 1,ind " ( ~ % ~ J I z .  ( o~tq . ,  i. I I I ) .  Ant1 
tllis remrnk applies eclually IT ell to ~ h c  locnl nssei~lblici of c a ~ l y  Engllill 
history. 
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assembly, it will be remembered that thc place of 
meeting is particularly inelltiolled as still existing. I t  
is a great inound of earth, in the open air, under the 
light of l~eaven. In  this particular feature of the 
primitive assembly call be identificd a means by 
which exainplcs may be traced out in Britain 011 

tolcrably sure and very extellsivc grounds. I t  is not 
necessary to associate every example of open-air 
nleetings with other known primitive cl~aiacteristics 
of the assembly. For it is ollly possible now to  
rcgain from the memorials of the past, fragmentary 
cvidencc of primitive institutions. In some few cases 
we shall havc somcthiag more than fragmentary 
evidence. But, in an extensive research, to attempt 
to look for anything else would bc to put one's self 
in opposition to the whole historical dcvelopmellt of 
English institutions, and, in fact, to shoot above the 
mark. And we cannot expect to meet with examples 
iclciltical in every particular .with thc originals from 
which they havc started. Some portioils of their 
outline will have been altered, sornc portioils also 
of their internal constructioi~. Sometimes it will 
bc thc legislative functions that are the most 
proinincnt, sometimes the judicial f~~nctions ; soine- 
times, again, it will be that the popular assembly is 
the most promineilt form, and sometimes the chief, 
or lord of the manor. And these important considera- 
tions form an additional reason why the search should 
be limited to some ~~nmistaliable fcaturc of the primi- 
tivc assembly. 

I n  taking thc open-air meeting as thc key-note 
of the cvidcnce, there is an undoubted gain in the 
precision and accuracy of our rcscarches. As  we 
shall presently see, this featurc of the primitive 
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assen~bly is found in many social groups which lie 
a t  present outside the field of Comparative Juris- 
prudellce ; and it will certainly enable the student to 

a more elaborate co~nparison of tlie assemblies 
of Aryan countries. Mr. Frceman, it is well knohrn, 
has worked out this compariso~l as a chaptcr of Com- 
pra t ive  Politics, but then his researches with regard 
to Britain, for instance, are less comprehensive and l e s ~  

tllan those with regard to Teutonic coun- 
tries, and to Greece and Rome. But thc thorougl~ly 
distinctive feature of an opcn-air mecting is very casily 
traced, and very easily grouped into arch~ologicaI 
sections. Wc can show that Britain sends forth to 
the study of primitive politics a contribution scarcely 
second in value to that received from any other civilized 
ilation ; and, furthcr than this, that in thc opcn-air 
meeting we havc hit upon an element of primitive 
political lifc, whicll may perhaps carry thc study of 
Comparative Jurisprudence beyond its hitherto rc- 
stricted boundary of Aryan history. 

I t  will not serve any good purpose, therefore, to 
delay considering the evidence of the primitive folk- 
moot in Britain until some other significailt fenturcs 
can bc associated with every examplc of the open-air 
mceting. The disturbance of priinitivc institutions, or 
rather their dcvelopmcnt, Has been too grcat to allow 
of much use being made of a whole group of survivals, 
instcad of one particular survival. As  Sir Henry 
Maine observes, no institution of the primitive world 
is likely to have bcen preserved to our day, unless 
it has acquired an elasticity foreign to its original. 
nature through some vivifying legal fiction (Afzcic7zt 
L ~ W ,  p. 264). And, accordingly, the open-air court, 
as it is still found in Britain, becomes a vcry signifi- 



14 Pn"?zitix FoZL-IIIooLs. 

cant factor among British institutions, and a very 
important relic of primitive times. I t  is in its nature 
as  a survival from primitive times that it becomes of 

~ t h c  greatest pron~iileilce here. In  some few illstances 
to  be brought forward, other relics of the primitive 
assembly will be found clustering round this first- 
fouild basis, and further rcsearches will make it clear 
that the open-air meetiilgs of modern times possess 
other important features, which have becn bornc along 
by  the same historical breczc that has preserved thc 
primitive form and placc of meeting. On the very 
threshold of our inquiry, indecd, it is possible to sec 
conilectcd with thc opcil-air mceting anothcr very 
important characteristic of the prilnitive assembly, 
namely, the right of the ~vllole body. of frecmen to 
attend and takc part in the proceedings. Thcse two 
elements arc, indecd, so much a part of each othcr, 
that it is difficult to say when the one separates from 
tllc other. An open-air assembly, with no rcstricted 
space, no secret meeting, must havc originally bceil 
idelltical with the primary popular assembly. And 
we have evidence of their connection in a peculiar 
capitulary of Charlemagnc, xvhicl~ Sir Francis Pal- 
grave quotes in illustratioll of thc very portion of thc 
subject with xvl~iclz I am now dealing. This capitulary 
directs that a roofed building shall be constructed, 
whereill the nzallz~~~z shall be hcld. Sir Francis Pal- 
grave then adds that a sobcr and plausible reason is 
assigncd for the regulation, and the missus may have 
cxpatiated on the paternal care of the sovereign, 
anxious to protect the suitors from the iilclemencics 
of the wcathcr, from the burlling rays of the sun, and 
thc piercing blasts of the wind. But it may be doubted 
wl~ether this enactment, ~v l~ i ch  is coiltcinporancous 

I~lztrodz~ctzbn. I 5  

allotller dispeilsiilg all freeme11 from attendance, 
esccptillg ollly the "Vassi " of the Count, and the 
scabin;, proceeded merely from a ~ ~ i s h  to consult the 
collveniellce of the people. Legislators often follow 
tile that it is politic to have one reason to 
offcr alld another to conceal ; and, without being too 
astute in thc wiles of policy, it will not be considered 
as  a very extravagant coiljccture that Charlemagne 
lllay have beell willing to disperse the theory which 
llitllcrto had attended thcse courts, by substituting 
the soleill~i scssioil within thc walls of the Stadthaus, 
ill the placc of thc co~~nci l  inustcred in the field. 
Whether intended or not, this effect was produced. 
Tile popular assemblies, from being the conventions 
of the people, becainc incre courts of justice ; and the 
nation, instead of joining the priests aild nobles who 
deliberated in the Champ de Mars, only hcard of the 
rcsolutions which had been adopted by tllc peers in 
thc prcsencc of thc sovercigil (History of Elzglish 
Conz~~zo~zzwca~t/z, i. pp. I 38, I 39). 

This placcs very clearly bcfore us a most iinportailt 
and remarliable stagc in the history of thc contillental 
prinlitive asscmbly. Thc right of cvery frccman to 
attcild the asseillbly and the opcn-air meeting arc 
concomitant ; and abrog2ting thc latter was t l ~ e  

first step to destroying thc formcr. In England, how- 
Cvf'r, we do not cvcn mcct with thcse two disturbiilg 
agcllcies in the history of the primitive assembly. 
Mr. Freemail callnot discover anything to show that 

right of the common freeman to take his place 
the gellcral aiscmbly of the  lat ti on was ever formally 

taken away ill our own couiltry (Coii,pnratiilc Politics, 
P. '19). Alld the same remark might be applied to 

local assemblies. We 1;noiv perfectly ivcll that the 














































































































































































































































































































