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Foreword

The wish has been expressed by several teachers of law that the intro-
duction to my Outlines of Historical Jurisprudence should be published
separately in order to make it more accessible to students who have not
the time to read the whole book, but might use the introductory chap-
ters in connection with textbooks. This section of my work has been
written for the purpose of assisting students in orientating themselves
in the midst of the complicated problems of legal theory treated from
various points of view. It seems to me, therefore, that it can be pub-
lished as a separate book, and I should like to express my gratitude to
the Delegates of the Oxford University Press for presenting it to the
public in this form.

Paul Vinogradoff.





Part I: Law and the Sciences





Chapter I: Law and Logic

Why should there be a special study of jurisprudence? Every one knows
why there should be a study of law. It is obvious, for instance, that in
order to draw up a will, or to enforce claims arising out of an agree-
ment, one has to know the law. Some lawyers will say that they must
attend to the actual rules of law and to the requirements of their clients
and have no time to read books on general topics. But the craftsman’s
point of view can hardly be carried very far. Even in pleading as to the
rescission of a contract you may have to rely on considerations of mo-
rality and of public utility.1 It will, I suppose, be conceded that a wide
range of culture and knowledge is desirable in the case of the legislator
and of the judge; but then barristers and solicitors prepare the way for
judicial decisions and deal with the same elements of right as the judges,
although their arguments are presented from more one-sided points of
view. Some practising lawyers will nevertheless—as Leslie Stephen
has put it—consider all theory of law with “serene indifference”; if so,
they will have to be left to their own devices. Jurisprudence addresses
itself to those who study law as a part of a system of knowledge.

The subject has an interest of its own apart from any consideration
as to immediate utility. Law is one of the great departments of human
thought and of social activity. As such, it claims the attention not only
of the jurist but of the student of social science, of the philosopher and,
in a wider sense, of every educated man. We may systematize our knowl-
edge of the world from two different points of view: either by reducing
complex phenomena to their causes and ascertaining, as far as pos-
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sible, the laws of their recurrence, or by using our knowledge as a
guiding light for our actions. In the first direction, when we study things
as they are, there arise theoretical sciences, such as mathematics, phys-
ics, economics. In the other direction, when we study the means of
making things as we want them to be, we have to turn to applied sci-
ences, such as engineering, medicine, law. Comparing laws with medi-
cine, we may say that both aim at providing a rational background for
a vast body of practical precepts; both are indispensable for the intelli-
gent exercise of an art; both derive their teaching from the application
of various sciences to the concrete problems of health and disease, of
civil intercourse and crime. The physician combines for a specific pur-
pose doctrines, of physics and chemistry, of biology and psychology;
the lawyer draws on the study of logic, of psychology and of social
science in order to co-ordinate and explain legal rules and to assert
rights. Our enumeration of the sciences on which the lawyer has to rely
may seem scanty at first sight. Why is ethics not mentioned among
them, why not history and philosophy? As to ethical doctrines, they
are, of course, closely related to jurisprudence, but they present them-
selves to jurists chiefly in their practical aspect as influencing con-
duct.2 In this sense the data of ethics form a most important chapter of
psychology, as the operations of the mind bearing on conduct. Of the
connection between history and jurisprudence we shall have to speak
on many occasions. It may be sufficient to state now that history can-
not be contrasted with the theoretical study of law because it provides
one of the essential elements of legal method. As for philosophy, its
influence is all-pervading and is bound to make itself felt. in the treat-
ment of any subject: it forms, as it were, the atmosphere for all scien-
tific studies. At the same time it cannot and ought not to direct the
investigation of any particular point, for the very reason that it aims at
a synthesis of all. Every jurist is left to face the problems of law in his
own way, and by such help as he can derive from those branches of
special knowledge which have a direct bearing on legal questions. And
these are logic, psychology and social science.3

Logic supplies the formal framework for all varieties of reasoning,
and its relation to legal thought is obvious. The rules of reasoning are
certainly not different in law from the rules recognized in the ordinary
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interchange of thoughts. In this sense the usual rules as to concepts and
conclusions remain in full force as regards legal deductions. Indeed,
juries attending to the arguments of parties have to be careful not to be
misled by fallacies. Archbishop Whateley, for instance, has very ap-
propriately illustrated the sophistical trick called ignoratio elenchi (ir-
relevant conclusion) from its frequent use by barristers.4 This sophism
consists in substituting for the proposition to be proved some other
proposition irrelevant to the problem of proof. Another fallacy much
favoured by sharp pleaders is the substitution of the absolute affirma-
tion for a conditional one (a dicto secundum quid ad dictum simplic-
iter). In an amusing little book, published in 1588, a versifier of
Spenser’s circle, Abraham Fraunce, who happened also to be a barris-
ter of Gray’s Inn, treats of a “lawyer’s logicke” on a pattern supplied
by Pierre la Ramée’s textbook of formal logic. He illustrates his teach-
ing by alternate references to agricultural practices, or other occur-
rences of daily life, and to cases from the Year Books, the Abridge-
ments, Dyer and Plowden. The passage concerning the secundum quid
fallacy is worth quoting:5 the legal illustration is taken from a trial in
which the question arose whether the issue of a man was entitled to
inherit property granted in special tail to a man and his wife and their
issue. “A double elench (sophism) lurketh in this place, one of compo-
sition, another of division, for composition thus. Humfrey Crowther is
a good fiddler, therefore he is good. And this fallacy is from the whole,
because those two things so joined together seem to make a whole,
whereupon afterwards the part may be concluded, as though in this
example Humfrey Crowther were a whole integral thing, made and
consisting of these two parts, goodness and fiddlery. Some others call
this a dicto secundum quid ad dictum simpliciter, when we apply that
absolutely and generally which was spoken in part and in respect, as
here Humfrey is called good, not generally, for his good conditions,
but particularly in respect of his gitterne. In 9 Henry VII 19a, ‘he who
is heir to father and mother, is heir to the father, and yet to say that the
issue of a husband from his second wife in the case of special tail is
heir to father and mother generally and absolutely would not follow,
because the father could have had a son by his first wife. Vavisor, J.:
state the major premise, and the fallacy will be apparent: he, who is
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heir to father and mother joined is heir to father and mother each sepa-
rately—and this is false.’”6

Of course, it is not only sophistical traps that may be studied in
lawyer’s pleadings, but also perfectly justified operations of reason-
ing. Fraunce, for instance, devotes some of his first chapters to dis-
cussing the relation between cause and effect, and classifies causes
according to the best approved logical patterns of his time.7 Under the
heading “efficient cause” he refers to a curious case reported in
Plowden’s Commentaries, in which the widow of a man who had com-
mitted suicide contested the forfeiture of his estate on the ground that
a dead man could not be charged with felony. The reply was that death
was only an effect, while the cause of death consisted in the felonious
act committed during lifetime. “The cause efficient either maketh or
destroyeth. Maister Plowden, folio 262a. They said that the forfeiture
would be connected with the time of the original offence which caused
death, and this is the putting him into water, and this was done in his
lifetime, and this was a felony... Thus Sir James Hales being alive caused
the death of Sir James Hales, and the act of the live man effected the
death of the dead man.8

Although every rule of logic may be illustrated from legal prac-
tice, on the other hand there is a considerable admixture of technical
requirements which differentiates this mode of thought from other spe-
cies of the same kind.

As the conclusions of legal reasoning are directly translatable into
practical results, and as they influence the status, rights, reputation and
possibly the existence of persons, law is not satisfied with the general
guarantees of good logic against fallacies and errors of judgment, but
imposes rules devised to fit the average requirements of fairness and
common sense, even at the risk of brushing away exceptional claims
and imposing minor hardships. This modification of the logical frame-
work is very noticeable in procedure. The history of Common Law
procedure9 presents special opportunities for watching the peculiar
combination between rules of logic and the requirements of practical
life as conceived and formulated by lawyers. The reason is that the
legal profession did not strive in this country to construct a purely
technical apparatus for conducting trials, but built up its administra-



Inroduction to Historical Jurisprudence/13

tion of justice as a compromise between the professional element of
the Bench on one side, and the popular element of the jury on the other.
The first was supposed to deal exclusively with the law in the cases,
while the latter was called up originally for a verdict as to the facts of
the trial. Without concerning ourselves with the rather intricate devel-
opment of this fundamental opposition between law and fact, let us
notice that the introduction of popular opinion, as a factor in deciding
the trial, made it necessary for the judges to take special care that the
moves of the opponents in the legal struggle should be reduced to their
simplest and most regular expression. It was important in a contest
before the Court that the parties should not be allowed to beat about
the bush and to confuse the jury by irrelevant assertions and arguments.
Historically the growth of Common Law procedure was chiefly di-
rected towards keeping pleadings within reasonable bounds and con-
ducting them along definite logical avenues The Year Books show how
the judges of the fourteenth and fifteenth centuries gradually devel-
oped the technical framework of pleading, a framework which in spite
of a certain artificiality and rigidity proved an excellent school for con-
ducting disputes in an orderly way. It stood the test of practice so well
that it remained in force until the middle of the nineteenth century, and
towards the end its principles found an admirable exponent in Ser-
geant Stephen. His textbook on pleading deserves attention even now,
though a great part of the technical framework has been removed in
deference to the unconventional habits of discussion in our democratic
age.10 The principal feature of this system was the joining of issue, the
reduction of matters in dispute to a definite contradiction between as-
sertion and denial, between yes and no. If A claimed the payment of a
debt from B, the latter could traverse, the plaintiff’s declaration by
denying that he owed the money. Or else B might demur and challenge
a decision on the ground that the claim was based on a wagering trans-
action and void at law. A third possibility would arise in case the de-
fendant confessed the fact alleged by the plaintiff, but avoided the claim
arising out of it by pleading a valid exception: e.g , A brings an action
against B for distraining a horse of his; B confesses the distress, but
pleads that the horse had broken into his close and was grazing there to
his, the defendant’s, damage.
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It is obvious that the grouping of allegations within certain classes
by traverse, demurrer, or confession and avoidance made it possible
for the Courts to proceed with great regularity and logical accuracy.
The detailed rules as to the application of demurrer, traverse and avoid-
ance were in keeping with the main object of reducing the dispute to
the simplest forms of logical contradiction. With this object in view
the issue was allowed to be taken, according to strict rule, only on one
single point, although in many cases there may have been several de-
batable points in the trial. Yet, in order not to confuse the mind of the
jury by a multiplicity of issues, one of these points had to be selected
by counsel for the defence for a special issue.11

The same principle of regularity in the struggle underlies such rules
of pleading as that by demurring to a point of law a party admits the
truth of an opponent’s allegations as to fact,12 or that in traversing an
accusation the denial must be a denial of fact, and not a defence on the
ground that an act was not wrongful,13 or again, that two affirmations
do not make a good issue.14 This last rule looks rather cryptic at first
sight. It is really a branch of another and wider rule prohibiting argu-
mentative traverses, that is, traverses based on inference instead of di-
rect denial. For instance, if it were alleged by the plaintiff in a trial that
a party died seised in tail and the defendant traversed the declaration
by alleging that he died seised in fee, this would not be good issue,
because the denial would not be a direct one but based on the inference
that he who held in fee did not hold in tail.

The Acts of 1852 and 1854 and the Judicature Acts of 1874 and
1876 have freed counsel from the shackles of a rigid system of plead-
ing. This has made litigation much more pliable and more dependent
on intuition and imagination—with all their good and bad characteris-
tics. On the whole, these changes make for an increase in substantial
justice. But it must be admitted that they have lessened the hold of
pure logic on the administration of the law, in as much as they have
removed many of the firm pegs from which compelling deductions
could be started. A similar process may be observed in a domain closely
connected with pleading, namely, in the law of evidence. As a result of
the preliminary encounters in pleading the parties have sooner or later
to fight for a decision on some issue of fact or law. In the first case
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everything would depend on the proofs which could be mustered in
favour of the contending claims. Now, in order to realize the peculiar
character of legal proofs one must keep in view two guiding consider-
ations:

(1) The two litigants in a trial at Common Law do not hold a posi-
tion of equality. The maxim—beati possidentes —has a wider scope
than the protection of possession: it means also that the defendant in a
trial can take advantage of the previous state of equilibrium and chal-
lenge the actor or plaintiff to overcome the inertia of existing order by
irrefutable evidence.15

(2) In estimating the relative value of evidence, Courts cannot be
guided by the methods and standards of criticism which obtain in daily
experience or in historical investigation. They have, to be sure, certain
privileges by way of examination and cross-examination which ordi-
nary persons and historians are debarred from using. On the other hand,
the practical consequences of their decisions are so important, that they
must draw the line between the possible the probable and the certain
much more strictly than persons responsible merely to their own con-
science, or guided by their own interest. As a matter of fact, the treat-
ment of evidence by historians is quite different from its treatment by
lawyers: writers like Gibbon and Macaulay were not hampered in their
judgment by meticulous rules as to ascertained evidence.

On the other hand, the judge has to take care not only of the appro-
priateness of his decision as to the case in hand, but of its relation to
former and future cases, of the soundness of the principle proclaimed
and enforced in meeting the average requirements of fairness and pub-
lic utility. Hence peculiar standards of admission and exclusion of evi-
dence, devised to provide firm pegs for deductions in the responsible
task of sifting evidence. This leads, among other things, to the rules as
to admission and as to relevancy.

It is out of the question for us to plunge into a special discussion of
all these interesting doctrines, but it is well worth while to point to
some characteristic examples. As regards the burden of proof, the lead-
ing notion is quite simple and indisputable.16 He who is allowed in the
course of procedure to make an affirmation as to facts is called upon to
prove it by sufficient evidence. This means that in the ordinary course
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of events, the burden of proof rests on the plaintiff (demandant or claim-
ant).

However, in cases where a plea of confession and avoidance is put
forward, it is the defendant who, granting the facts alleged by the plain-
tiff, seeks to put them in a different light, and therefore assumes the
part of the actor and with it the burden of proof. Another apparent
shifting of the burden of proof arises when the plaintiff can refer in
support of his attack on the defendant’s position to some general as-
sumption of the law bearing on a whole class of facts, for example the
assumption that a child born in wedlock is the legitimate issue of the
husband or that a person making a will or a contract is presumed to be
sane unless the contrary can be proved. These are presumptions of the
law intended to obviate wanton attacks on the reputation and welfare
of families and individuals. Now, although the existence of such a pre-
sumption provides the plaintiff with a prima facie case and makes it
incumbent on the defendant to produce evidence to the contrary, it
cannot be said that the principle of the incidence of proof as regards
claimants has been subverted. The use of the presumption is in itself an
attempt to fall back on general admission instead of particular evi-
dence, and, in case of substantial opposition on the defendant’s side,
the plaintiff will have to produce particular evidence if he does not
wish to lose his case.

As an example of the importance of the proper treatment of the
matter I should like to cite the case of Hinges-ton v. Kelly. “This was an
action for work and labour. At the trial before Lord Denman, C.J., at
Dorchester... it appeared that the plaintiff was an attorney, and... acted
for the defendant as an election agent in a contest for the borough of
Lyme Regis.... It also appeared from the evidence... that the plaintiff
had voted for the defendant at the election, although a paid agent is not
permitted by law to vote. The defendant produced evidence to show
that it was agreed that the plaintiff’s services were to be given gratu-
itously.

His lordship in summing up told the jury that the plaintiff, having
proved the services rendered, was prima facie entitled to be paid, and
that they should find for the plaintiff unless the defendant had dis-
tinctly proved to their satisfaction that the services were to be gratu-
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itous, in which case they ought to find for the defendant. The jury
found for the plaintiff.

A rule for a new trial was obtained.
In the Court of Exchequer, Parke, B., stated his opinion:
‘The great difficulty in my mind is whether, looking to Lord

Denman’s summing up, the jury understood that the burthen of proof
still lay on the plaintiff. The burthen of proof was never altered. The
plaintiff being a professional man, and performing professional ser-
vices, was prima facie entitled to remuneration. His voting, indeed,
was an act which amounted to a statement by himself that he was not to
be paid. Still, if the case had rested there, the jury, notwithstanding the
voting, might have believed that the contract was that the plaintiff was
to be paid. Then came the evidence for the defendant to show that the
plaintiff should not be paid. After this was given, the question for the
jury still remained, whether on the whole evidence the plaintiff had
made out his title to remuneration. I think, if I had been a juryman, that
in the facts of this case I should have found my verdict against the
party, whether the plaintiff or the defendant, on whom I was told by the
judge that the burthen of proof lay.

Alderson, B. If the case was left in doubt, the plaintiff ought not to
succeed.

Rolfe, B.... He (Lord Denman) appears to have said that the plain-
tiff has proved something which entitled him to a verdict, unless the
defendant proves a discharge. I think the jury must have understood
from this, that it lay on the defendant to make out his case. There must
be a new trial.’17

As regards rules restricting the admission of evidence, their object
is not merely to prevent the main threads of argument from being con-
fused by the introduction of matters which have no direct bearing on
the case: in this respect, although it is the duty of the judge to keep the
course of the trial firmly in hand and to stop irrelevant digression, it
would be impossible to formulate precise general rules. There are, how-
ever, certain classes of statements which are excluded on the strength
of such general rules, because, though in particular instances they might
be helpful in discovering the truth, on the average it is deemed to be
dangerous and mischievous to admit the corresponding evidence. A
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well-known restriction of this kind consists in the exclusion of hearsay
evidence, and the reason of it is not far to seek: the Courts allowed
such evidence to be produced, it would be impossible to require a strict
examination of the circumstances under which the original testimony
had been obtained.

I should like to draw special attention to the exclusion of evidence
as to former offences or accusations against persons on their trial. A
characteristic case occurred in 1851.18

The defendant was indicted for felony, at the Leeds Borough Ses-
sions, before the Recorder of Leeds. The first count charged the defen-
dant with breaking into a warehouse and stealing on the 3rd of March,
1851, fifty yards of woollen cloth; the second count charged a simple
larceny on the same day; the third count charged the defendant on the
same day and year of having received the same property knowing it to
have been stolen. The counsel for the prosecution proposed to prove
that on the 13th of December, 1850, the defendant had been in posses-
sion of four other pieces of stolen cloth. The Recorder admitted the
evidence and told the jury, on the summing up, not to apply the evi-
dence to either of the first two counts, but he told them that it was
evidence of guilty knowledge under the third count The jury found the
defendant not guilty on the first two counts; guilty on the third count.
The defendant was sentenced to seven years transportation, but respited
until the question as to whether the disputed evidence was receivable
and whether the direction to the jury was correct had been decided.
The Court held that the evidence ought not to have been received. In
the course of the trial Lord Campbell, C.J., said: “The moral weight of
such evidence in any individual case, would no doubt be very great;
but the law is a system of general rules, and it does not admit such
evidence because of the inconvenience which would result from it.”

In delivering his decision Lord Campbell, C.J., said: “In my opin-
ion there was no more ground for admitting the evidence under the
third count than there was under the first and second. Under the two
latter, it would have been evidence of the prisoner being a bad man,
and likely to commit the offence there charged. But the English law
does not permit the issue of a criminal trial to depend on this species of
evidence. So under the third count, the evidence would only show the
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prisoner to be a bad man; it would not be direct evidence of the particu-
lar fact in issue...”

Alderson, B. “I am also of the opinion that this evidence was inad-
missible. To admit of such evidence in the present case would be to
allow a prosecutor in order to make out that a prisoner had received
property with a guilty knowledge, which had been stolen in March, to
show that the prisoner had in the December previous stolen some other
property from another place and belonging to other persons. In other
words, we are asked to say that in order to show that the prisoner had
committed one felony, the prosecutor may prove that he committed a
totally different felony some time before. Such evidence cannot be
admissible.”

To sum up, the rules of Common Law procedure, although based
on logic, disclose in their technical framing the preoccupation of the
lawyers to fit their action to the requirements of average situations and
prevailing social views, even though many solutions based on prob-
ability may have to be rejected in the process.

The part played by dialectics in the elaboration and application of
substantive law is not less conspicuous than its share in procedure. In
fact, all the principal operations of juridical thought necessarily con-
tain elements of logical analysis. When the problem has to be solved
by reference to a legislative enactment—a statute, the clause of a code,
a regulation or by-law—the correct solution generally depends on in-
terpretation, that is, either on the definition of terms or on the co-ordi-
nation of various parts of the law in such a way that they are logically
coherent. In the case of definition, a peculiar difficulty arises from the
fact that legal rules are conservative in their essence, while the terms
used by them are bound to be affected by gradual changes in the mean-
ing of words. Mill deals with these linguistic changes in a valuable
chapter of his Logic.19

Interpretation based on context, and on ordination of various clauses
and rules under leading points of view may be illustrated from Attor-
ney-General v. West Riding of Yorkshire, Ex parte Grenside.20 The case
turned on the meaning to be attached to the obligation of local educa-
tional authorities under the Education Act of 1902 to “maintain and to
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keep up the school within its area in a state of efficiency.” The West
Riding County Council considered the words from the point of view of
the twofold grouping of schools as national elementary schools on the
one hand and as voluntary schools with a special board of managers
under trust deeds on the other, and contended that it was bound to
provide for the efficiency of both kinds of schools merely in those
respects which were common to both, namely, for general secular in-
struction, while leaving all care and charges connected with denomi-
national teaching to the denominational boards of managers. The House
of Lords decided otherwise: by combining, among other things, clause
76 with clause 97, of the Act of 1902, they came to the conclusion that
the maintenance of a school in a state of efficiency included provision
for the teaching of religion. It cannot be asserted that the authoritative
interpretation of the House of Lords in this case was purely the result
of superior reasoning: the West Riding County Council was not guilty
of a palpable logical blunder, and the Lords were certainly actuated by
their general view as to the policy of the Act of 1902. But they were
bound to bring this conception into harmony with the text itself, and
this they achieved by co-ordinating the clauses round the conception
of general efficiency.

In the application of Common Law rules the process of interpreta-
tion is more involved and requires greater skill on the part of the law-
yer, because in many cases it is not only the application and interpreta-
tion of the rule that is in question, but its very formulation. It would be
out of the question to go into this matter in detail, as it forms the sub-
stance of a great part of the Common Law development. I should like,
however, to point out as an illustration of the process the famous Rule
in Shelley’s Case, by which it was laid down that when the ancestor, by
any gift or conveyance, takes the estate of freehold, and in the same
gift or conveyance an estate is limited to his heirs in fee or in tail, the
term heirs constitutes words of limitation of the estate of the ancestor,
making it fee simple or fee tail, and not words of purchase giving a
separate right to the heirs.21

Even apart from interpretation every case before the courts may be
considered from the point of view of the dialectical processes which
underlie the arguments and the decisions. The most common method
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used is that of subsumption—the bringing of the facts of the case under
the influence of some recognized rules. Take a recent case— Macmillan
and another v. London Joint Stock Bank Ltd. (1917) 2 K.B. 439, and
(1918) A.C. 777.

A clerk of a London publisher had taken advantage of the fact that
he had been entrusted with a signed cheque in which the space for the
words had been left blank, though the figures £2 bad been written at
the bottom: he inserted the words one hundred and twenty and the
corresponding figures. The bank paid the money, but refused to as-
sume responsibility for the payment of £118 in excess of the amount
intended to be paid by the firm. “The governing principle had been
stated by the plaintiff to be that a man could not take advantage of his
own wrong... a man could not complain of the consequences of his
own default against a person who had been misled by that default with-
out any default of his own.” It cannot be said that the decision in the
case was easy to find. There were very strong grounds for the argu-
ment of the appellant, who tried to bring the facts under the operation
of the rule that no one could take advantage of his own wrong,—in this
case the careless manner in which the employer had drawn up the
cheque. The Court of Appeals, however, took another view of the rule
to be applied: it drew a distinction between the proximate or effective
cause of the loss and the more remote circumstances attending the is-
sue of the cheque. In the opinion of the Court these circumstances did
not suffice to shift the responsibility from the forger to the firm in
whose employment he had been acting. “A customer owed a duty to
his banker not to mislead, but such duty was not broken by negligently
drawing a cheque in such a manner as afforded another person an op-
portunity of misleading. Negligence in order to estop must be negli-
gence in the transaction itself, and the proximate cause of the loss.”
The chain of reasoning as stated by Swinfen Eady, L.J., is presented in
plain literary language, but it might be converted by a pedantic
schoolman into a sorites—a sequence of syllogisms in accordance with
Aristotle’s precepts. Such a sequence would ultimately rest on two fun-
damental syllogisms, a negative and a positive one. The first may per-
haps be expressed in the following words: (1) No one can take advan-
tage of his own wrong. (2) The incomplete manner in which the cheque
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was drawn up by the principal is not a wrong in the above sense. (3)
This being so the principal is not responsible for the fraud of the clerk.
The second syllogism may be stated as follows: (1) The risk in the
acceptance of a fraudulent cheque falls on the bank which accepts it.
(2) The cheque presented to the bank was a document which had been
tampered with by the clerk. (3) Therefore the whole matter lies be-
tween the bank and the clerk.

The Court of Appeal pronounced in favour of the publishing firm.
The House of Lords, however, looked at the matter in another way.
The Lord Chancellor (Lord Finlay) in delivering his decision, brought
the case under the operation of the rule as to negligence. He said among
other things:

“As the customer and the banker were under a contractual relation
in this matter, it appeared obvious that in drawing a cheque the cus-
tomer was bound to take usual and reasonable precautions to prevent
forgery. Crime was, indeed, a serious matter, but every one knew that
crime was not uncommon. If the cheque was drawn in such a way as to
facilitate or almost to invite an increase in the amount by forgery if the
cheque should get into the hands of a dishonest person, forgery was
not a remote, but a very natural consequence of negligence of this kind.
Young v. Grote was decided nearly one hundred years ago. It had often
been approved of by many of the greatest judges, and, with the excep-
tion of a recent case in the Privy Council, there had never been a deci-
sion inconsistent with it but for that now under appeal.

The sole ground on which Young v. Grote was decided by the ma-
jority of the Court of Common Pleas was that Young was a customer of
the bank owing to the bank the duty of drawing his cheque with rea-
sonable care, that he had delegated the performance of that duty to his
wife, that she had been guilty of gross negligence in having the cheque
filled up in such manner as to facilitate an increase of the amount, and
that the fraudulent alteration of the cheque by the clerk to whom, after
it was filled up, it had been entrusted by her for the purpose of getting
payment, would not have taken place but for the careless manner in
which the cheque was drawn. The duty which the customer owed to
the bank was to draw the cheques with reasonable care to prevent forg-
ery, and if, owing to neglect of this duty, forgery took place, the cus-
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tomer was liable to the bank for the loss. As the negligence of the
customer caused the loss, he must bear it.”22

While in cases similar to that we have been discussing the course
of reasoning runs in the direction of subsumption to a certain rule, the
logical process may also develop in the other direction; the problem
would consist in such a case in combining scattered rules or decisions
under more comprehensive principles. Legal reasoning on those lines
leads to extensions of juridical concepts, or to their co-ordination. An
example may be adduced from the history of the action of assumpsit.
The Year Books of the fifteenth century show the Lancastrian lawyers
at work on the doctrine of liability arising out of implied agreements.
They were busy discussing the cases of a doctor harming a patient by
mistaken treatment, of a smith spoiling a horse by shoeing it wrongly,
etc., and they came to the conclusion that malfeasance in carrying out
the undertaking amounted to a tort and entailed liability to compensa-
tion. But how about a carpenter who had promised to build a house and
had failed to do so? The millmaker who having promised to construct
a mill by an appointed day had not finished his work according to
promise? The original view was that such eases of nonfeasance
“sounded in covenant” and required a written contract to protect the
parties. A case of 1425 shows the judges of the Common Bench di-
vided in opinion on this point. (Y.B., 3 Henry VI, 36). Some ten years
later, however, a more comprehensive view of the principle of assump-
sit prevailed, as is shown in a decision by Paston and Jeune (Y.B., 14
Henry VI, 18, 58); liability for carrying out an undertaking was ex-
tended to cases of nonfeasance as well as malfeasance.23

The logical co-ordination of juridical ideas reaches a still higher
level when the object is not to interpret, to apply or to formulate a rule,
but to set up a doctrine, that is, a complex of mutually dependent rules.
Such doctrines are apt to grow out of the settlement of particular prob-
lems, when practice or reflection induces lawyers to survey a whole
section of their subject: the influence of such dogmatic constructions
on the actual administration of justice can hardly be exaggerated, and
the intellectual subtlety displayed in building up these logical schemes
is often very remarkable. I should like to point out as an example the
treatment of contractual obligation in modern systems of law. It will be
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convenient to start from the English doctrine, as the more familiar one.
The keystone of this doctrine consists in the requirement of a valuable
consideration in cases of agreements not made by deed under seal. “A
valuable consideration in the sense of the law may consist in some
right, interest, profit, or benefit accruing to one party, or some forbear-
ance, detriment, loss, or responsibility given, suffered or undertaken
by the other.”24 One of the principal consequences of this doctrine is
that the “liberal intention” of one of the parties is not accepted as a
sufficient ground for a valid promise. There must be an inducement to
the promise in the shape of some valuable advantage, unless the trans-
action is carried out as a deed. The strict formulation of the doctrine
was not achieved without misgivings. Lord Mansfield was in favour of
admitting the validity of promises conditioned by moral obligations.
But Common Law eventually settled down in requiring consideration
in the present or in the future. “A promisor cannot be sued on his promise
if he made it merely to satisfy a motive or wish, nor can he be sued on
it by one who did not furnish the consideration on which the promise is
based.”25 To be sure the greatest latitude is given to personal opinion in
matters of consideration. As Hobbes has expressed it (Leviathan, pt. 1,
c. 75): “The value of all things contracted for is measured by the appe-
tite of the contractors, and therefore the just value is that which they
may be contented to give.”26 Nevertheless the fundamental idea is the
requirement in the case of “parol” agreements of some equivalent by
way either of direct acquisition or of a limitation imposed on the other
party. A distinction between consideration and motives is drawn in the
English theory in the sense that no motives are recognized except those
derived from material profit and loss.27

The test is simple and effective, but it cannot be said that it gets rid
of difficulties: the weak side of the doctrine becomes apparent in the
inadequate way in which it meets the cases when promises are given
and obligations undertaken from motives of disinterested friendliness
and affection. As “gratuitous liberality” does not find express recogni-
tion, its natural and unavoidable manifestations have to be disguised
under fictitious pretences of consideration 28 or by treating agreements
in the nature of a deposit or mandatum as exceptional and contriving
some protection for them under rules derived from kindred doctrines.29
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Continental systems have treated the same problem of agreement
from the opposite point of view in so far as they have allowed a wider
scope for motives. Historically and theoretically this treatment was
suggested by certain features of Roman law. When the latter ceased to
consider contracts in their purely formal aspect as relations established
by the correct performance of certain solemn acts,30 the means for as-
certaining the will and intention of the parties naturally assumed a pri-
mary importance for the recognition and enforcement of agreements.
Obligations which could not be referred to a justa causa were exposed
to attack and revocation. In bilateral contracts, such as sale, the cause
of the obligation of each party was easily discernible in the correspond-
ing obligation of the other party: if you let a house, the rent promised
to you in return is the cause of your obligation to the lessee. In agree-
ments such as donation, gratuitous deposit or mandatum, the cause
was recognized in the liberal intention of the promisor to benefit the
promisee.31

The doctrine was worked out definitely in French Law.32 Art. 1131
of the Code Civil lays down that: An obligation devoid of cause, or
provided with a false cause, or an illicit cause, has no effect whatever.
(Une obligation sans cause, ou sur une fausse cause, ou sur une cause
illicite ne pent avoir aucun effet.)

The development of the idea and its co-ordination with other rules
of the Code gave rise to an interesting dogmatic construction. One of
the consequences drawn from the requirement of a causa was the dis-
tinction between cause and motive. An attempt had to be made to draw
a line of demarcation between the two.33

But the distinction, though plain enough in theory, proved to be
difficult to apply in practice. If the Courts had rigidly followed the
view that cause is the professed reason of a contract, they would have
been obliged to lend the assistance of public power to transactions
prompted by immoral motives if these motives, though sufficiently
obvious, did not constitute a technical element of the contract. Cases
in point arose, for instance, when Courts were asked to uphold dona-
tions made to concubines for the purpose of keeping up immoral inter-
course. The Courts refused to do so on the ground of Art. 1131, but
that meant that they found it necessary in the above-mentioned cases
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to overlook the distinction between cause and motive.34

Other difficulties arose from the necessity of harmonizing Art. 1131
with Art. 900. The latter rule lays down that if an illegal condition has
been set to a promise, the promise remains valid while the condition is
annulled. In applying Art. 900 the French Courts inquire whether the
condition in question is so substantial as to form the cause of the con-
tract or whether it can be treated as a mode, admitting of alteration.
The decision in each case depends on a consideration of the circum-
stances of the case and must therefore be regarded as a point of fact.35

In this way the French doctrine tends more and more to pass from
a conception of the cause as the professed reason of agreement to a
view which makes cause equivalent to intention.

One might almost feel inclined to consider the complete abandon-
ment of the requirement of a cause in the German Civil Code as the
final result of the development of continental jurisprudence which, start-
ing from the formal contracts of Roman Law and clinging for some
time to the abstract notion of a juridical cause as distinguished from
motive, has eventually reached a stage in which the Law deals directly
with intentions and consent, and has abandoned the requirement of a
technical cause.36 On the whole it may be said that the English doc-
trine, insisting on a tangible justification of agreements, has been obliged
to seek such a justification in valuable consideration, while the conti-
nental doctrines opposed to such a material test. have been gradually
led to reject altogether the technical requirement of cause. Thus under
the influence of a logical deduction distinctions have been made and
consequences have been drawn in all directions, but the predominance
of the logical method has led to a one-sided treatment of principles and
to conflicts with practical requirements which arise from the compli-
cations of actual life.

English law, so conspicuous for its common sense and attention to
practical needs, is probably less liable than any other to have its rules
perverted by an excess of abstract dialectics.37

Yet, even here, matters may sometimes assume an aspect which
reduces rules to absurdity. Sir F. Pollock gives an amusing instance in
connection with the discharge of obligations.38 “It is the rule of English
law that a debt of £100 may be perfectly well discharged by the creditor’s
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acceptance of a beaver hat or a peppercorn, or of a negotiable instru-
ment for a less sum at the same time and place at which the £100 are
payable, or of 10/- at an earlier day or at another place, but that nothing
less than a release under seal will make his acceptance of £99 in money
at the same time and place a good discharge. The rule in Pinnel’s Case,39

though paradoxical, is not anomalous. It is the strictly logical result of
carrying out a general principle beyond the bounds in which it is rea-
sonably applicable.”

The danger of such an abuse of dogmatic construction is much
greater under the sway of continental systems. French jurists have
lately40 entered emphatic protests against its deadening influence.

As regards Germany, I will restrict myself to a reference to Ihering,
who, himself a brilliant dialectician, has ridiculed the extravagant use
of dogmatic construction by pedantic colleagues. A few extracts from
his Scherz und Ernst in der Jurisprudenz will suffice:

“I had died. A form of light met my soul on its leaving the body.
“You are now free from the ties of the senses that chained your

spirit to the body. You need only think of the place you want to go to in
order to be there.

“I will try. Where shall I put myself by means of my thought?
“As you are a student of Roman Law you will proceed to the heaven

of juridical concepts.—Is it dark there?—Quite dark. Here is the appa-
ratus for constructions. It is nice that it should be acting just now. Let
us see what is the object of the spirit who is working it.—Mighty spirit,
allow us to ask what are you doing just now?—I am constructing con-
tract.—Contract? But that is quite a simple thing; what is there to con-
struct?—A good deal—just because it’s simple.—But then what will
happen in the case of concepts like rights as to rights, the hereditas
jacens, the gage in one’s own property?—All trifles! I have finished
these things off long ago. The only things that interest me beside Con-
tract, are Obligation and Direct Representation.—May I ask what re-
sults you have reached as regards them?—As to Obligation—it is a
right to an act to be performed by the debtor.—I cannot conceive this at
all. As long as an act has not been performed, it does not exist: there-
fore there can be no right concerning it.—Exist! One sees that you do
not belong to our set. What we think— exists, etc.”
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One form of logical exaggeration has played a particularly impor-
tant part in the history of juridical thought—it is the assumption that
there is a completeness in a legal system which enables the jurist to
discover legal principles and to formulate rules even when there is no
positive basis for them in statutes or precedents. According to this view
there are no gaps in a rational system of law—say the Roman, the
French or the English; law, even if not expressed, is latent in gremio
judicum and will be formulated by the Courts called upon to produce
it. This doctrine has been taught by German jurists, for example by
Brinz, and it has been used by English lawyers to support the fiction
that there is no such thing as “judge-made law” and that Common Law
is the logical exposition of pre-existing principles. A modern writer on
jurisprudence has attacked this fallacy with great vigour. “The whole
science of Jurisprudence does not claim to be anything but a system of
rules for the guidance of the judge, for surely no one has ever been
foolish enough to imagine that the law embodies a complete system of
rules whereby the course of human action in all possible circumstances
can be settled beforehand. Jellinek has already noticed that the dogma
of the logical completeness of our legal system does not apply to pub-
lic law, but only to those branches of the law in which the final deci-
sion rests with the judge. The case does not differ when the decision
does rest with the judge... He is obliged to discover some solution, but
this solution is certainly not the product of a logical legal system com-
plete in itself. The only practical object of such a system is to supply
the judge with an ample provision of rules to aid him in pronouncing
judgment in all possible cases.”41

The fictitious character of the doctrine of the latent completeness
of law, let us add, becomes especially apparent when one reflects that
its consistent application would lead to the admission that our existing
Common Law system was, apart from statutory innovations, in exist-
ence in the time of Bracton and of Martin of Pateshull. Those who
shrink from such a paradox have to make room somewhere for creative
innovation, and can hardly look to any other source of inspiration for
the law-making judges than their sense of practical requirements.42

However, exaggeration in the use of an effective method ought not
to obscure the value of the method when applied with proper caution.
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When all has been said about the barrenness of pedantic logic, it must
be remembered that what we have to deal with in actual reasoning is
not formal exercises in school logic, but the dialectical treatment of
materials, instinct with vital problems and issues. Utility, public inter-
est, morality, justice, are constantly claiming their share in the thoughts
of the lawyer, while logic provides him with a solid framework for his
reasoning.



Chapter II: Law and Psychology.

There is an aspect of law which brings its close dependence on psy-
chology into a particularly strong light; namely, the fact that law deals
with the human will.

Both in civil and in criminal proceedings lawyers are constantly
confronted by this mysterious conception of the will, and although they
have tried to simplify the subject for convenient manipulation, they
are often reminded of the awkward psychological background stretch-
ing behind their conventional formulae.

This is obviously true of the law as to testaments. From the most
remote antiquity the principal condition imposed on testators by the
legislators and courts is the requirement that the testator should be of
sound mind at the time when he makes his will. Not only downright
insanity or senile debility, but morbid submission to influence is con-
sidered in all countries to be a reason for invalidating a will. In Athens,
leave to make a valid testament was refused to the insane, to people
who had fallen into dotage, to men under the influence of women
(maniÌn, ƒ gûrwn, ¡ gunacã peiq’ menoj). No wonder the law
reports are full of cases turning on the question, What is to be under-
stood by the notion of a “sound mind” in relation to civil incapacity?—
and one cannot but feel that the whole subject is in a state of uncer-
tainty and transition. I will merely refer to one case in which the will of
an insane person supposed to have been made during a lucid interval
was granted probate, although the same person had been previously
refused leave to execute a deed. (Re Walker, Watson and others v. Trea-
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sury Solicitor.)43 “The deceased suffered from delusions, and when
under those delusions she would become passionate, violent, and even
dangerous. Her obsessions were entirely recognized by herself as mor-
bid and did not prevent her from taking an intelligent interest in gen-
eral topics. She kept up a correspondence with her relatives and friends,
with the Visitors in Lunacy and the Master in Lunacy, and in other
respects was a shrewd and clever woman, and her memory was excel-
lent.” In 1904 she executed a deed creating a trust for the benefit of
some relatives, but the Master in Lunacy refused to recognize the va-
lidity of the deed and the Court of Appeal confirmed his decision on
the ground that the interests of a lunatic so found by inquisition were
to be protected by the Committee in Lunacy under the Crown and that
the creation of a trust would lead to dual control and a conflict of au-
thorities. Nevertheless, when Mrs. Walker made a will in a lucid inter-
val, this will was granted probate.

It is even more difficult to come to a conclusion as to the depen-
dence or independence of mind of a person, who is not a recognized
lunatic.

One of the leading cases on this matter is Norton v. Relly.44 It origi-
nated in a bill against Relly, a dissenting preacher, and others, as trust-
ees in a deed of gift executed by Mrs. Norton, granting an annuity of
£50 a year to the defendant, praying that it might be delivered up to be
cancelled.

The Lord Chancellor in giving judgment for the plaintiff said: “I
could easily have told what by the proofs of his cause, and his own
letters he appears to be—a subtle sectarian, who preys upon his de-
luded hearers, and robs them under the mask of religion; one itinerant
who propagates his fanaticism even in the cold northern countries, where
one should scarcely suppose that it could enter. Shall it be said in his
excuse, that as to this lady she was as great an enthusiast as himself
when he first became acquainted with her and consequently not de-
luded by him? It appears indeed that she wrote some verses ‘on the
mystery of the union of the Father, the Son and the Holy Spirit.’ It is
true that it appears by this that she was far gone, but not gone far enough
for his purpose. She advanced step by step till she became quite intoxi-
cated, if I may use the expression, with his madness and enthusiasm.
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Inasmuch as the deed was obtained in circumstances of the greatest
fraud, imposition and misrepresentation—the defendant, Relly, shall
execute a release.”

Even more momentous issues are involved in the necessity of esti-
mating the action of intellect and will as regards the responsibility of a
person for crime. The development of criminal law is highly character-
istic of a gradual change of views on the subject of individual respon-
sibility. One need not look very far back in history to discover an ap-
palling barbarism in the treatment of criminal offenders. Eighteenth-
century England, whose legal system was described and extolled by
Blackstone, built up its criminal law on an indiscriminate application
of the death penalty, and on purely external tests of responsibility. The
spread of humanitarian doctrines embodied in Beccaria’s famous book,45

in Howard’s activity and the utilitarian agitation of Bentham, brought
about great changes in all directions. But the psychological grounds of
criminality remained unexplored and the legal tests of responsibility
were still of the most rudimentary kind even in the middle of the nine-
teenth century. In 1843 a pronouncement of the judges was made in
M’Naughten’s Case46 with regard to criminal responsibility. It was laid
down, among other things, that to establish a defence on the ground of
insanity, it must be clearly proved that at the time of committing the act
the accused was labouring under such a defect of reason from a disease
of the mind as not to know the nature and quality of the act he was
doing, or if he did know it, that he did not know it was wrong.47

Up to quite recent times the legal doctrines applied by the Courts
in attributing responsibility even in the case of mental disease did not
go further than the admission that a person incapable of distinguishing
between right and wrong could not be punished for a crime. “Moral
insanity” in the shape of uncontrollable ideas was not recognized as a
ground for sending an accused person to an asylum.

Take the case of Reg. v. Haynes.48

“The prisoner, a soldier, was charged with the murder of Mary
MacGowan, at the camp of Aldershot. The deceased was a woman
with whom the prisoner had been on the most friendly terms up to the
moment of the commission of the offence. No motive was assigned for
the perpetration of the act....
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“Bramwell, B., in summing up to the jury, said: ‘As to the defence
of insanity, it has been urged for the prisoner that you should acquit
him on the ground that, it being impossible to assign any motive for the
perpetration of the offence, he must have been acting under what is
called a powerful and irresistible influence, or homicidal tendency. But
I must remark as to that, that the circumstance of an act being appar-
ently motiveless is not a ground from which you can safely infer the
existence of such an influence. Motives exist unknown and innumer-
able which might prompt the act. A morbid and restless (but resistible)
thirst for blood would itself be a motive urging to such a deed for its
own relief. But if an influence be so powerful as to be termed irresist-
ible, so much more reason is there why we should not withdraw any of
the safeguards tending to counteract it.’”

Later on English law has shifted its point of view.49 Let us take a
simple case which started in the assizes in Leeds. (R. v. Jefferson.)50

In the Court of Criminal Appeal, an appeal was brought against a
conviction for the murder of a woman. It was proved that the accused
cut the woman’s head in the presence of witnesses and made no at-
tempt to escape, and also that he took certain articles of clothing not
worth a penny and brought them away with him. In delivering judg-
ment Mr. Justice Lawrence said that there was no doubt that the ver-
dict given was unsatisfactory, and in his judgment it ought not to stand.
There was strong evidence called before the jury which showed that
the man was not in such a state of mind as to make him responsible for
his act. The sentence must be quashed, and the order would be that the
prisoner should be detained as a criminal lunatic during His Majesty’s
pleasure.

The general principle which governs the subject at present was
summarized by Mr. Justice Bray in R. v. Fryer. (24 Cox C.C. 403.) The
circumstances of the case were very similar to those in Reg. v. Haynes.
A soldier had, without any apparent motive, strangled a girl who had
been engaged to him. Bray, J., said in his charge to the jury: “For the
purpose of to-day I am going to direct you in the way indicated by a
very learned judge, Fitz-james Stephen,—if it is shown that he (the
accused) is in such a state of mental disease or natural mental infirmity
as to deprive him of the capacity to control his actions, I think you
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ought to find him what the law calls him— ‘insane.’”
The crucial question of responsibility has to be decided by a jury

guided by the general directions of the presiding judge. In this way a
small body of laymen representing public opinion in the country have
to formulate verdicts as to innocence, guilt and responsibility. They
have to make up their minds not only as to the evidence of witnesses
and the value of circumstantial indications, but also as to the relative
importance of statements by experts, such as doctors in cases of men-
tal disease or morbid influence. From a technical point of view such a
method is open to objections, and, though the creation of the Court of
Criminal Appeal makes it possible to correct flagrant errors, the ver-
dicts of juries do not always show a high standard of perspicacity.

According to English ideas, however, no better means can be found
for submitting cases to the opinion of the community. In spite of all its
failings, the jury represents public opinion and gives expression to the
common sense of disinterested citizens. In this matter as in many oth-
ers, law aims not at perfection or refinement, but at a definite solution
on considerations which appeal to average members of the commu-
nity. For this very reason it is immensely important that popular no-
tions should be brought up to a level with the broad results of scientific
study. By imperceptible degrees scientific discoveries are making their
way into popular consciousness, and it is the duty of those who are in
closer touch with progressive thought—lawyers as well as scientists—
to promote by all available means the spread of knowledge on these
subjects.

People are often shy of approaching the psychological study of
legal phenomena, especially of crime, because they are afraid of un-
dermining the practical premises of social security by investigating
closely the psychological motives of criminals. This apprehension seems
based on a pure misunderstanding: the principle of social self-preser-
vation requires adaptation to altered scientific views rather than adher-
ence to antiquated theories and the grappling of juries in every single
case with the perplexing problem of responsibility. Tarde has some
pertinent remarks on the subject.51

Measures of isolation and prevention adopted at the right time may
safeguard society from dangerous outbursts on the part of degenerate
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subjects. In any case, it is obvious that the point of departure of any
thorough analysis of the mens rea must be sought in psychology.

On the other hand it would be idle to contend that modern psy-
chologists can treat such problems without taking heed of the lawyers’
requirements and limitations. For one thing, the latter aim not at dis-
cussion, but at a decision. It would never do in practice to dismiss
cases as insufficiently ripe for a verdict. Social justice holds the ac-
cused in a vice and must direct him either to the right or to the left,
must declare him either guilty or not guilty, although in a number of
cases there may be great doubts on the point. A non liquet verdict in
the shape of a disagreement of the jury, only delays final decision and
throws the responsibility for it on another set of doomsmen. Now this
is not a chance peculiarity nor one which can be easily improved upon.
Even in a system like the Scotch, where a “not proven” verdict is pos-
sible, it is considered as an exceptional occurrence, and the aim of the
proceedings is to reach a definite yes or no solution of the dispute.

This state of things corresponds to the fundamental difference be-
tween theoretical investigation and practical action: the first strives to
reflect all shades and niceties of the material, while co-ordinating them
as far as possible in accordance with underlying principles; the latter
steers according to its best lights towards an end, however incomplete
and contradictory the information at hand may be. A pilot navigating a
ship, a physician attending a patient, a lawyer conducting a case can-
not break off their operations at pleasure: this means in the case of the
lawyer that he frequently has to be content with average estimates and
approximate truths, sometimes even with artificial presumptions which
help to bridge over insoluble difficulties and awkward gaps. Bearing
these facts in mind, we shall be in a position to understand the peculiar
mixture of theoretical and practical considerations presented by law.
In the department of criminal justice from which we started, this mixed
character is especially noticeable.

Modern judges and juries cannot be content with a slavish rehearsal
of statutory rules. It seems out of the question at present to adopt
Bentham’s definition of crime as an act which it is deemed necessary
to forbid,52 and yet the superficial character of this statement is still
traceable in the definition proposed by Austin and improved upon by
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an eminent professor of English law in our days: “Crimes are wrongs
whose sanction is punitive, and is remissible by the Crown, if remis-
sible at all.”53 One might wonder why the possibility of remission is
both inserted in the definition and declared not to be essential to it. But
the principal objection to such a definition seems to be, that it is purely
“extrinsic,” and that to that extent it begs the question it is supposed to
answer. We start from the fact that certain acts are punished by the
State, but we want to know why the State assumes such a power in
respect of its citizens. It is not enough to point to certain peculiarities
and contradictions of positive law, as it has been shaped in the course
of history, in order to render an intrinsic definition unnecessary or im-
possible. As a matter of fact, the principal “intrinsic” definitions (among
them those of Blackstone and of Stephen) are not so widely different
or so incomplete as it might seem at first glance. Crime is generally
understood to be a revolt of the individual against society, and the
questions as to the methods of reacting against such revolts and of the
measure of sensitiveness in the social body towards them are subsid-
iary questions which do not go to the root of the matter.54

It is out of the question to review all the theories brought forward
by modern psychologists: we have to leave their discussion to special-
ists. But it is desirable to point out whom we intend to follow, as there
are many roads towards the goal and a jurist has to make up his mind
which to take. The teaching as to the association of ideas, developed
by Locke, Hume, J. S. Mill and Bain may serve as a starting-point. It
showed the necessity of analysing perceptions in a way entirely differ-
ent from the logical one, and to explain their combinations by contact
in the course of experience rather than by subdivision and subsumption
under abstract categories. The associationists dealt, however, in a one-
sided way with ideas as phenomena of cognition, and when they took
up the problems of emotion and volition, they approached them from
an intellectualistic point of view, as products of formulated thought.55

The next stage was reached by a materialistic synthesis on a physi-
ological basis, as represented by Fechner, F. Maudsley, Ribot, etc. The
aim was to establish a direct dependence of the mental process on the
physical one. All facts of consciousness were considered as
epiphenomenal reflexes of physiological processes stimulated by the



Inroduction to Historical Jurisprudence/37

impact of outside objects on the receptive organs of the nervous sys-
tem. From this point of view ideas could be compared to the move-
ments of the meter registering the pressure of steam on the engine—
not productive in any way, but merely manifesting the organic pro-
cess.56 James, Lange and others have carried the psycho-physiological
hypothesis even further into the domain of feeling and of volition. In
their view, the feelings of joy, sorrow, anger, fear, are consequences of
changes produced directly by impressions from the outside world. These
impressions call forth reflexes in the shape of accelerated action of the
heart, a stiffening of the muscles, tears and the like; the sentiments
which were supposed to call forth these physiological changes are in
truth only consequential emotions produced by physiological reflexes.57

In the same way, the exertion of the will was supposed to be only a
phenomenon of consciousness, producing a mistaken notion of activ-
ity where in truth there is a passive state of the organism reflecting
impulses which come to it from the outside. This reversal of the usual
meaning of terms and of common-sense experiences is not called for
by the necessities of analysis and leads to absurd conclusions. As James
Ward has put it: “Let Professor James be confronted first by a chained
bear and next by a bear at large: to the one object he presents a bun,
and to the other a clean pair of heels. Professor James would remind us
that in his nomenclature ‘it is the total situation on which the reaction
of the subject is made.’ But there is just a world of difference between
‘object’ = stimulus transformed by preorganized mechanism into an
efferent discharge, and ‘object’ = total situation to which the subject
reacts.”58

Altogether it may be said that the physiological school in its eager-
ness to establish an immediate connection between mental states and
their physiological substrata has gone beyond the mark. It is not neces-
sary and not admissible to eliminate the mental process in order to
assign the physical process its due share. In psychology we can no
more do without the subjective side of our thoughts and emotions than
we can do without their objective premises. Consciousness once cre-
ated becomes a powerful agent in itself and one of the means for carry-
ing on evolution. This has been emphasized in every way by Alfred
Fouillée.59 Rightly construed, his theory of ideas as forces gets rid of
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the supposed passivity of the mind and lays stress on the most elemen-
tary form of its conscious reaction against the outer world.

In the present stage of psychology, its most influential exponents
may be said to have adopted the view that the mental process presents
a unity (psychosis) distinct from the physiological process, though in-
timately connected with it. In its relations to the outside world the mind
is both receptive and active, receptive in so far as it receives impres-
sions, and is excited by them to emotion; active in so far as it trans-
forms its impressions and emotions by reasoning and volition. The
vital knot between reception and activity is formed by attention, that
is, by the selection of certain facts for mental treatment.60

Such a view excludes the old subdivision of the mental current
into faculties. It regards consciousness as the subjective aspect of the
mental process itself and prepares the way for it by selective attention.
James (Principles of Psychology, I. 400) rightly notices the insuffi-
cient treatment of attention by rival psychological schools: “Empiri-
cists ignore selective attention, because they wish to account for all
products of experience by laws of association which cluster things to-
gether independently of the activity of the subject, and idealists, in the
interests of the ideal order, regard experience as dictated by the objec-
tive selection of pure thought.”61

The fundamental change of point of view has led to a revision of
all the principal doctrines as to the functions of the mind. As regards
the intellect, it cannot be considered any longer as the predominant
partner in the mental process. The assumption of metaphysical ratio-
nalism and of empirical intellectualism about ideas as primary ele-
ments of human consciousness have been shown to be erroneous both
as to the insoluble character of these supposed elements and as to their
combinations.

We have now to guard against the opposite exaggeration. We un-
derstand that mental processes cannot be treated as mere physiological
reflexes: such a view would result in absurdity—in denying the special
character of psychic phenomena; or else would claim for these phe-
nomena the position of effects without causes.62 But although such a
materialistic conception may be said on the whole to have been aban-
doned by leading psychologists, a tendency to dwell chiefly on the
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animal processes in the human mind is still very prevalent. It has its
natural explanation in the extensive study of animal societies and of
savage tribes, but it ought to be balanced by considering the progres-
sive aspect of human history and the immense difference between hu-
man and animal development taken as a whole. The decisive cleavage
in this respect is marked by language: it provides the human race with
an instrument for mental intercourse and reflection to which there is
no equivalent in the animal world. While animals possess means of
expressing their emotions by varied cries, man alone has elaborated
speech as a method of intellectual formulation. The importance of lan-
guage in logic has been sufficiently appreciated and explained by writ-
ers on the subject. But its importance in psychology is certainly as
great. It makes it possible for the individual to communicate not only
with his immediate neighbours, and not only in respect of elementary
wants and feelings: it raises individual consciousness to social con-
sciousness in all tribes and all nations of the world. And as the chief
operations in forming language are logical operations, language tends
necessarily to increase the share of the intellectual function in human
life far beyond the spiritual range common to man and the animals.63

Once this step in the growth of speech has been achieved, the influence
of reasoning and reflection proceeds in human development with ever-
increasing and cumulative force. Through the power of formulating
ideas man obtains a greater control over the unformulated impulses of
his nature, and this certainly contributes to the setting up and to the
enforcement of moral standards; reflection as well as imagination find
vent in religious beliefs and religious worship. Altogether, the evolu-
tion of human civilization is unthinkable without the guiding thread of
intellectual intercourse and speculation.64

This principle should be firmly borne in mind when we come to
consider the modern aspect of the theory of emotion. It was recognized
long ago that a purely intellectualistic interpretation of human life would
reduce it to a colourless scheme of premises and conclusions. Tone
and rhythm are imparted to it by the currents of appetite and satisfac-
tion which run through every moment of human as well as animal ex-
istence. And the discoveries in the field of heredity and development
have shown that these emotional currents are not restricted to the life
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of single individuals. In combination with cognitive processes they
form inheritable tendencies, habits and instincts which themselves serve
as stepping stones for further evolution.65 By observing the animal
world, this feature is made especially clear in its final results and some-
times in its gradual stages. We all know what remarkable effects the
accumulation of experience, together with hereditary transmission, has
produced in the habits of bees and ants, and it is a legitimate surmise
that similar processes have played a great part in preparing the various
customs of human tribes.66

The real difficulty arises when we try to apportion the share of
emotional and of cognitive functions in accounting for the complex
results. It has to be recognized, to begin with, that it is impossible to
make a clear distinction between instincts as such and inherited habits
or capacities: one variety shades off imperceptibly into the other, and
their fluid differences depend entirely on the greater or the lesser de-
gree of unconscious determination. Cats and dogs have a proverbial
repulsion one to the other, and yet it has often happened that kittens
and puppies have been brought up to live together in perfect amity.
Gipsies are well known vagabonds and horse-thieves, but many scions
of the gipsy race have managed to live the life of ordinary law-abiding
citizens.

Besides, the variety of combinations of nature and environment
are so great that we can only strive to mark off the principal tendencies
of development, but not their innumerable ramifications. For this very
reason it is misleading to attempt a permanent tabulation of primitive
instincts on an emotional basis: such a tabulation is bound to be arbi-
trary and confused at the same time. Is there, e.g., sufficient reason, for
surmising a primitive instinct of self-abasement, though a dog gener-
ally slinks with his tail between his legs when he meets a redoubtable
specimen of his kind? Surely the instinct of self-preservation with its
natural consequence of fear is sufficient to explain such occurrences.
Or is it absolutely necessary to tabulate the opposite feeling of self-
assertion (pride, vanity, etc.) as a special primordial instinct? The sen-
timent of self is wide enough to embrace this and other expressions of
an egotistic state of mind. Curiosity again can hardly be understood
without introducing the element of cognition.67 The only motive for
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establishing these complicated distinctions seems to be the wish to
reduce the forms of civilization to developments of habits common to
men and animals. But, whatever may be our speculations as to the con-
necting links between apes and primitive man, there is after all the vast
world of experience as to subsequent stages of human history to be
accounted for.68

Altogether, it seems scarcely scientific to build up an edifice of
more or less differentiated “instincts” in order to prove the influence
of heredity and custom on social life. If, however, we set out to trace
hereditary habits to their ultimate sources we shall hardly get beyond
modifications of selfishness and altruistic attraction on the one hand,
and the substitution of unpremeditated reflexes for reasoned action on
the other: such a substitution can, of course, take place in the experi-
ence of an individual—say, in learning to walk—as well as in that of a
hereditary group, e.g., in the formation of peculiarities of dialectic
speech.69

The idea of the will as a special faculty separated from cognition
and feeling has been abandoned by modern psychological analysis. It
is recognized only as the appetitive side of the mental process and, as
such, it appears in the germ in every manifestation of feeling whether
we call it conation, desire or appetite. In so far as any fact of attention
is conditioned by a certain stress of mental activity, the will takes part
in all the various stages of the process of cognition—in perception,
reflection, reasoning, exertion of memory and imagination. The illu-
sion of a faculty distinct from the intellect and from feeling is created
by the fact that the manifestation of the will being a final act, a solution
of the previous psychical tension, it is reflected in consciousness as a
movement in opposition to motives, as a creative act in opposition to
its preparation.70 This reflection of the will in self-consciousness is at
the root of the famous controversy between the upholders of a free will
and the determinists. In spite of self-consciousness, no action and no
will can be thought to be causeless. In fact, the will appears as the last
link in an endless chain of causes ranging from the immediate impulses
which led to the exertion of will-power—to the remote conditions shap-
ing character and circumstances. In this way it may be taken for granted
that every act of a man is pre-established by previous states and events.
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If, however, the point of view is shifted and we reflect on our will as
the efficient cause of change, and on our actions as springing from our
resolve, we are conscious of this resolve as of a choice between possi-
bilities, and sometimes we may watch the conflict of motives which
prompt us in various directions. The conception of free will is there-
fore a fact of consciousness in which, though unable to ascertain the
exact combination of factors, we oppose the various influences pre-
ceding action to the resolve which initiates it. The appeal to reason in
the choice of possibilities is perfectly justified, and the formula of free
will comes to mean in substance that men do not follow impulses blindly,
but are normally able to act in accordance with their reason and moral-
ity.

The discussion as to free will has brought us to a general problem
which has been the subject of inquiry ever since men began to reflect
philosophically—namely, to the problem of the origin of the moral
ideas. The problem is undoubtedly of such fundamental importance
that it cannot be considered exclusively as a special topic of psycho-
logical investigation: all the schools of human thought approach it in
connection with their general conceptions of the world and of the des-
tiny of man, that is, under the direct influence of their systems of syn-
thetic philosophy. For our purpose, it may be sufficient to treat the
subject as a necessary premise of the jurisprudential doctrine of right
and duty. It may be taken for granted that the extreme view which goes
to deny the existence of any but selfish motives in human nature must
lead, if consistently developed, to a revolt against all social conven-
tions.

The diatribes of Nietzsche are eloquent expressions of the con-
tempt of the “superman” for the human herd: he deems himself a god
and an animal at the same time. These views do not only account in a
striking manner for present development, but they are at the same time
a reduction to absurdity of the struggle for power in the moral world. It
may be appropriate to consider some pronouncements of the prophet
of natural license. “To train an animal that may make promises—is
this not the aim which nature has set itself as regards man? We find as
the ripest fruit of the tree the sovereign personality—emancipated from
customary morality, the autonomous super-moral personality—briefly,
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the man endowed with his own independent, far-reaching will, who
may make promises. Being such a free man, this lord of his free will,
the sovereign, how should he not know to what extent he is superior to
every one that may not make promises and affirmations in his own
right? The free man, the holder of a far-reaching indestructible will,
has his own standard of value; looking out from his own self to the
others, he treats them with respect or contempt. He honours his equal,
the strong, the trustworthy—but he will kick the whining curs who
promise without leave, and he will flog the liar who breaks his word at
the very moment when he utters it.” (Works, VII, 343, 344: Die
Genealogie der Moral, 2, aph. 1, 2.)

“Naturalistic morality, that is healthy morality, is ruled by the in-
stincts of life. Unnatural morality, that is morality as it has been almost
always taught, respected and preached until now, is directed against
the instincts of life, it is a condemnation of these instincts, either a
concealed or an open and impudent condemnation.” (Works, VII, 88:
Götzendammerung, Die Moral als Widernatur, aph. 4.)

“Selfishness is worth what the person manifesting it is worth from
a physiological point of view; it can be worth a great deal and it can be
worthless and contemptible. Each individual has to be considered as
the representative of growing or of waning life. Altruistic morality, a
morality that cripples selfishness, is a bad sign under all circumstances.
This applies to the individual. It applies even more to nations.” (Works,
VIII, 140, 142: Götzendämmerung, Streifzüge eines Unzeitgemäszen,
aph. 33, 35.)

It is something of an anticlimax to survey the pale statements of
popular utilitarians after having caught a glimpse of the fierce glare of
Nietzsche’s invectives. The utilitarian doctrine starts with a character-
istic attempt to build up ethical precepts on a speculation as to bless-
ings in the life to come. Listen to Paley (Moral Philosophy, ed. 1838,
III, bk. ii, chap. iii): “Why am I obliged to keep my word? The answer
will be: Because I am urged to do so by a violent motive, namely, the
expectation of being after this life rewarded, if I do, and punished for it
if I do not, resulting from the command of another, namely, of God.
Therefore private happiness is our motive, and the will of God is our
rule.”
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“The method of coming at the will of God concerning any action
by the light of nature, is to inquire into the tendency of that action to
promote or diminish the general happiness” (III, bk. ii, ch. v).

“Whatever is expedient, is right. It is the utility of any moral alone
which constitutes the obligation of it” (bk. ii, ch. vi).

Hardly more satisfactory are the modifications of “hedonistic”
doctrine advocated by Bentham and his school. It has often been shown
that the notion of the greatest happiness of the greatest number is vague
in all its elements. The calculus of happiness could not be effected on
anything like scientific principles even if we had made up our minds as
to the unit of measurement: how are accumulations of welfare in some
cases to be balanced against diminutions of welfare in other cases?
And, what is worse, what is happiness to consist of, and to what unit
are ideas of happiness to be reduced in order to apply a computation?
The only possible unit that suggests itself to Bentham is the enjoyment
of material goods, and this is obviously too narrow a basis in the case
of the moral world.71 The standard of success suggested by the “prag-
matists” is not of a more abiding nature. What is success in social life?
We all know how little value is to be attached to external prizes. And if
spiritual benefits and achievements have to be taken into consideration,
then the question arises again, what is the unit and measure of success?

In view of the evident failure of doctrines derived from individual
egoism, and of the fact that selfishness is absolutely inadequate to ex-
plain the existence of society, the utilitarian doctrine has been modi-
fied in two directions: on the one hand sympathy has been claimed as a
basis for altruistic behaviour, on the other, social pressure in the shape
of various forms of education has been recognized as the principal
factor in the formation of moral ideas.

The original conception of sympathy, as developed by Hume, may
be reduced to a kind of derived and enfeebled egoism; and it cannot be
said that the reproach of trying to counterbalance strong psychological
motives by weak ones can be removed from subsequent developments
of Hume’s theory.72

A certain modification was introduced by Adam Smith, who laid
stress on objective participation in the feelings and suffering of our
fellow-men, as distinct from any subjective putting of oneself into one’s
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neighbour’s place.73

The assumption of independent emotions of affection and tender-
ness certainly contributes to a fuller understanding of human thought
and behaviour, although it destroys the unity and simplicity of a psy-
chological theory of morals.

In order to get rid of the uncomfortable contrast between egoism
and altruism and to reduce the two sets of motives to one principle,
psychologists have been led to social utilitarianism. According to this
doctrine altruistic habits and feelings are produced in man, as well as
in animals, by the growth of instincts tending to the conservation and
the success of the species. Mimicry might be cited as a biological ex-
ample of such adaptation promoting the success of a group in the
struggle for existence, namely, the mimicry illustrated by the survival
of animals which assume the shape and colour of their surroundings.
Even more significant are the effects of combination: birds which con-
gregate and hold together have a better chance of crossing the sea in
their migrations than those which do not; ants and bees have been taught
by experience and instinct to work together and to sacrifice themselves
for the common interest of the ant heap or of the beehive.74

The history of man from this point of view presents all kinds of
varieties of individual adaptation to social needs and requirements.
Such adaptations may have been partly intentional, and partly uncon-
scious results of the survival of individuals endowed with qualities
contributing to success in the struggle for life: the fierce and coura-
geous, the wily and prudent, would have advantages which are trans-
mitted to subsequent generations by means of heredity. Such instances
are most obvious, and, of course, all traits making for closer alliance,
for mutual support, are sure to contribute to success in the competition
between social groups. Still, no one is likely to maintain that motherly
care or the affection between lovers is primarily attributable to surviv-
als of competitive advantages.75

The educational aspect of social utilitarianism is certainly of great
importance. The point has been urged very strongly by Ihering in re-
gard to morals as well as to law. He calls attention to the various rules
imposed by social groups on their members by way of convention and
custom, all tending to organize and discipline individuals for the sake
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of carrying out various forms of common undertakings. The habits of a
set of men in regard to clothing, forms of address, etiquette, fashion,
form themselves into rules of conduct which single persons find it dif-
ficult to transgress.1 Codes of honour and of professional behaviour
are even more exacting. Religious bodies enforce conformity with their
confessional tenets and with their moral requirements. The State for-
mulates its claims by means of compulsory laws. Rules of moral obli-
gation and conceptions of moral right are of the same origin. All the
varieties of moral restraint are originally either the outcome of instincts
useful to the species, or the results of reflection and experience on the
part of social groups as to their aims and requirements. Such reflection
and experience carried a step further by education and custom form a
body of rules of conduct entirely distinct from the aspirations of indi-
vidual egoism and providing the necessary checks on the latter.76

There is a good deal of truth in these observations, but they do not
constitute the whole truth. As in the case of sympathetic altruism, we
are confronted in the case of social requirements with a principle which,
in itself, could be regarded only as supplementary or secondary in com-
parison with the innate force of selfishness.77 People may be drilled
into docility to some extent by the association of ideas, by influence
and custom, as animals are drilled to obey their tamer, but the univer-
sal prevalence of moral restraints must have its roots in individual na-
ture in order to stand the strain put on it by interests and desires. It is
only when a starting-point for a controlling force has been discovered
in the nature of every individual that the complicated machinery of
moral ideas can be set in motion by the pressure of social require-
ments.

The solution of the problem was supplied long ago c by the com-
mon opinion of mankind: it lies in the fact that man, as a reflecting
being, is constrained to judge his own acts as well as those of others.
Conscience is not a new notion, but it is not an antiquated notion ei-
ther. Whatever we may desire and do, our eyes are open to our own
doings and we estimate them more or less explicitly at their value in
accordance with principles, distinct from the particular motives which
may have prompted our action. This necessity of reflection, the appeal
to impersonal verification, holds good not only in the case of reason-
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ing but also in that of conduct. Of course, men sin against conscience,
as they err against logic: the modern Attila proclaimed his righteous-
ness, mercy and piety at the very time when he plunged the world into
a hell of lawlessness and cruelty. But sin and error are not to be wiped
out by impudence. Securus judicat orlis terrarum! Conscience is in-
herent in the human mind, it is as much a necessary form of apprecia-
tion of actions as space and time are necessary categories of our expe-
rience of phenomena. To Kant belongs the great merit of having ex-
pressed in philosophical terms the foundation of moral ideas. The pro-
cess of judgment entailed by it necessarily takes the shape of a com-
parison between the given act and the ideal act, between what is or has
been and what ought to be or ought to have been, between the concrete
achievement and the general rule.78 Where there is judgment as to past
or present, there are imperative obligations as to the present or the
future. Such obligations are categorical, because free reason decides
not on the arbitrary choice of the persons concerned, but on the strength
of universal requirements. The fact that imperatives of this kind are
often disregarded does not in any way alter their nature as rules of
conduct. The general direction for the individual in connection with
moral problems is to act in such a way that his rule of conduct may be
accepted as a law of universal application.79

It may be added that the gradual shading off from judgments of
conscience on a high level of human development to rudimentary forms
of moral reflection in children and animals, is in no way an argument
against the existence of the category of duty in conscious beings. With
children and animals the working of the mind in this groove is usually
prompted by acquired habits or by inherited instincts, but this only
means that the contents of their moral judgments are supplied by these
methods. The possibility of providing such contents is conditioned by
the faculty of estimating conduct. This faculty cannot but differ widely
in the case of different species and of various individuals within each
species—a familiar instance is supplied by the difference in this re-
spect between dogs and cats. All our surmises as to the working of
animals’ minds are necessarily hypothetical in the extreme, as we have
no means of communicating with animals in the same way as we do
with our fellow-men. Our observations of the self-sacrificing devotion
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of bees to the hive community or of the household virtues of birds are
merely external and devoid of the background of psychological intro-
spection. Under these circumstances it is hardly allowable to make the
supposed limitations of the animal mind an argument against the de-
velopment of conscience in man.

A most important feature of the “subjective idealism” formulated
by Kant, and taken up again by modern thinkers who do not wish to
surrender to sensualism and rationalism, is the distinction between the
formal and the material elements in morality. The imperative of duty is
a category of the human mind, but the actual precepts as to duty are not
innate in any sense. They are suggested by historical circumstances in
the widest sense of the term, including personal surroundings, inher-
ited habits, social customs, educational ideals, laws.80 They vary from
age to age, from country to country, from school to school, although
the conditions of human intercourse and the similarity of fundamental
problems ensure a good deal of traditional continuity and some univer-
sality of principles.81 I should like to emphasize at this point that al-
though historical evolution and social influence come fully to their
right in such combinations, it would be erroneous to suppose that the
framing of moral ideals is to be always regarded as a direct response to
social requirements. We undoubtedly have to recognize the power of
national consciousness and of universal sense of right to make men
face privations of all kinds and give their lives for a good cause, but we
should not forget that most powerful moral impulses in the history of
mankind have come from personalities who stood not for the common
agreements of their contemporaries, but for a burning ideal of truth
and righteousness. Moses and Buddha did not receive their inspiration
from the Philistines or from the Sophists of their day, and their ideas
did not achieve victory by the help of the ballot. This does not mean
that the prophets and martyrs are detached from the history of their
time: on the contrary, they reveal its most intimate needs and aspira-
tions. But they have to break through the crust of prejudices and recog-
nized interests, and to give shape in a distinct form to the confused
cravings of nations.82 Prophetical activity may be said not only to dis-
card old rules, but to introduce new values, in as much as it obtains
currency and influence for new ideas. And it is not only in such excep-
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tional cases that the freedom, the sovereignty of personal spirit over
surrounding conditions manifests itself, but also in countless instances
when smaller men obey the dictates of their conscience in opposition
to commands imposed by social authority: the three youths who re-
fused to worship the statue of the King, the Christian confessors who
gave their lives for the sake of their faith, the assertors of free thought
and political liberty who did not shrink from the Inquisition, have ex-
pressed by their actions the claim to oppose outside pressure in the
name of conviction and conscience, and their opposition is to be con-
sidered as much a social fact as the pressure brought to bear on them,
quite apart from its success or failure in given circumstances.

It would be superfluous to point out the close connection of the
psychological and ethical doctrines just mentioned with the theory of
law. No teaching on the theory of law can afford to ignore questions as
to the interdependence of the functions of the mind, the analysis of
instinct and passion, the study of the will, the cross currents between
morality and law, etc. We shall have to revert to these questions again
and again when we come to examine the development of systems of
jurisprudence.

Let us come back to the evolution of criminal jurisprudence and
look at it in the light of modern psychological research. Although crime
and punishment have faced one another right through history, the man-
ner in which the two notions have been adjusted as regards each other
has varied in a significant way. In the beginning of civilization punish-
ment was a violent reaction against harmful acts, a form of self-de-
fence. This gave rise to the blood feud and to revenge for personal
injuries. The action of the avenger may be spontaneous, or induced by
common opinion, but the correspondence between injury and the re-
coil is obvious in both eventualities. In a second stage political com-
munities of various kinds assumed judicial authority and carried out
retribution in the name of the government. In a third stage, after the
great progress achieved by human individuality with its lofty ideals of
freedom and justice, the problem has been shifted from the sphere of
struggle with the offender into the sphere of justification of the judge.
Instead of being a form of instinctive self-defence criminal punish-
ment became a measure of social education.83
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As Liszt has very properly expressed it, punishment gradually
comes to be understood as a means towards an end, the end being to
counteract criminality.84

The new developments in scientific psychology were bound to af-
fect the theory of crime and punishment, and they are beginning to
react on penal legislation. Commissions instituted to review the field
of prison management and penal servitude have come to the conclu-
sion that when punishment renders the persons subjected to it worse
than they were before, it defeats its own purpose.85 It is widely recog-
nized both in England and on the Continent that the present system of
a machine-like correspondence between abstract entities designated as
crimes, and penalties graduated on external standards, leads to a for-
mal casuistry against which healthy moral feeling and social experi-
ence rise in revolt.86

One of the Italian writers who have done so much of late to throw
light on these momentous problems has described in striking words the
general effect of the fermentation which is spreading in the midst of
society at large in connection with questions of criminal responsibility.
“It was natural to suppose that by means of the condemnation of the
guilty to several years of imprisonment, society was sufficiently pro-
tected against him and his like. But when, over and above these causes,
one discovers still deeper ones, of which the former are only the result,
when, for example, one is concerned with the perversity of the thief’s
predecessors, his education, his shameless mendicancy, the petty lar-
cenies which were his apprenticeship during his childhood, his shame-
ful loves, and his sorry associates... then society feels less secure be-
cause it feels itself the more threatened. On the whole, free will being
denied, society understands that it has not a single force, accumulated
and isolated in a single individual, to contend with, but that it stands
face to face with a complexity of forces converging in an individual;
its anger against him becomes less, and its peril is thereby increased.”87

Yet when one takes stock of the whole range of modern crimino-
logical inquiries, one finds that there is no reason for disquietude on
the part of lawyers or of the public. The movement is certainly part of
a great crisis which has come over the civilized world, and in so far its
course will be affected by the progress of thought in all the higher
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regions of human speculation. But, apart from that philosophical at-
mosphere which is common to all branches of study, the specific evo-
lution of criminal jurisprudence does not present insoluble difficulties
and fatal contradictions.

A kind of panic was produced by the discoveries of alienists and
neuro-pathologists such as Despine, Morel, Maudsley, Krafft-Ebing
on the one hand, by Lombroso’s hypothesis as to atavistic relapses into
savagery on the other; lastly by Liégeois’ observations on hypnotic
suggestions as a source of crime.88 But these uncomfortable manifesta-
tions of the mysterious background of unconscious and subconscious
influences lurking behind healthy and well-ordered life have been re-
duced to their true proportions,89 and, while necessitating a revision of
rough-and-ready methods of attributing criminal responsibility, they
are entirely unlikely to subvert the fundamental notion of responsibil-
ity.

Some conclusions are clearly apparent as the results of unpreju-
diced investigation. To begin with, it has been recognized that there
was a substantial core of truth in older theories which have been super-
seded or modified in recent years. The idea of personal expiation, for
instance, which lies at the root of religious conceptions of criminal
retribution, has its full justification in cases when some strong moral
influence brought to bear on the culprit or some powerful revulsion of
feeling in his inner self has produced a craving for regeneration and
atonement.90

The same idea lies at the bottom of Kant’s much-decried doctrine
of retaliation. Just because moral life centred for Kant in the individual
consciousness of duty, the only conception of punishment consistent
with individual freedom was the idea of atonement as the natural con-
sequence of crime.91 The fatal objection to this unlimited idealism, as
well as to the more vulgar forms of expiation practised by the Church,
lies in the fact that while transgression and remorse are individual,
punishment and purification come from the State or from the Church
in the shape of external compulsion and external purification. Expia-
tion and atonement have too often served as pretexts for suppression
and traffic in indulgences. And yet modern penal reformers might do
worse than take to heart this moral tendency of old theories and try
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their skill at the creation of real reformatories in which incipient and
occasional criminals might have a chance of retrieving their false start
in social life by atonement.

Another train of thought suggested by former aspects of criminal
law points to the decisive importance of social reaction against acts
which injure the commonwealth either directly or in the person of its
members. The feuds of former epochs as well as the wars of the present
are states of conflict with enemies, and in a sense each criminal is an
enemy threatening the safety of the commonwealth.92 This broad ground
of social defence is so incontestable that even the most extreme of
those who plead for extenuating circumstances admit the necessity of
adequate measures of self-preservation on the part of society, e.g.,
Perri.93 It is more interesting, however, to watch how the operation of
this principle of social reaction is understood and traced by modern
determinists who recognize that the world of criminal law has not been
discovered as a new continent by the disciples of Lombroso and Ferri,
but existed a long time before, although its maps may have been defec-
tive in important respects. Garofalo, for instance, points to the moral
sense of the community, as a complex of inherited feelings of sympa-
thy and repulsion which the criminal finds arrayed against him in con-
sequence of his act;94 while Tarde rightly remarks that the feelings in
question are themselves a consolidation of innumerable social experi-
ences which settle down into habits and instincts. This growth of so-
cial ideas and habits, again, cannot be considered merely in contrast
with the passions which have prompted the criminal to infringe the
existing social rules; they are, in another sense, part and parcel of the
consciousness of the criminal himself.95 This suggests Tarde’s own
doctrine of responsibility as the outcome of a person’s identity and the
similarity of his mental attitude with that of the members of some so-
cial group. This doctrine, though somewhat scholastic in its wording,
expresses the great truth that responsibility for crime rests on the attri-
bution of a set of recognized rules to all reasonable members of a com-
munity. The exceptions derived from anomalies of the mind or from
anomalous social situations serve to confirm the significance of the
main principle. According to a leading German criminologist, Liszt,
crime is the result of two factors—social influences and individual
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predisposition. It really comes to this, that as the reasonable individual
ought to follow the direction of moral duty, society is reasonably bound
to maintain and to enforce a certain number of positive rules which
safeguard its existence. On the other hand, there is no necessity to keep
up antiquated forms of compulsion and punishment when their inad-
equacy and corrupting influence have been revealed by scientific in-
quiry.

In this way the immense change brought about by the experimen-
tal study of criminals raises primarily problems of legislation as to
penalties. Undoubtedly, the spread of crime in definite directions—
say as regards property or in infringement of sexual morality—ought
to claim the attention of students of social science as well as of legisla-
tors, but very few thinking men would endorse Ferri’s projects of un-
limited changes in law and civic intercourse.96 Garofalo is certainly
right in his criticism of these Utopian declamations, when he points
out that it would be hardly practical to renounce the use of money in
order to make forgery impossible, or to abolish marriage in order to put
an end to bigamy. Reforms and even revolutions have to deal with the
entire body of society and must take into account the whole complex-
ity of social relations. Penal legislation deals with moral anomalies
and must be directed towards the best means of restricting, if not sup-
pressing them.

It is significant that some of the most thorough students of penal
anthropology, like Garofalo and Calojanni, advocate measures of most
stringent repression on the strength of the investigations of the experi-
mental school. Garofalo is not only in favour of a frequent recourse to
the death penalty for incorrigible criminals, but he recommends swift
and harsh bodily punishment for impulsive and brutal criminals and
elimination by deportation of recidivists and other corrupt subjects.97

His theory may be regarded as a violent reaction against a sentimental
leniency to which he ascribes the increase of crime in European soci-
ety.98

Yet reformers are not more likely to commit themselves to a re-
vival of systematic cruelty than to be carried away by a sympathy to-
wards criminals, which would make honest citizens the victims of vio-
lent and lawless ruffians. While both extremes have to be shunned, the
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general trend of the new methods is becoming more and more clear
every day. As crime is recognized as a social anomaly, punishment is
bound to take the shape of treatment rather than of retribution. Treat-
ment is a term which reminds one both of medical cure and of the
precautions against infection. Apart from the weeding out of cases that
have to be dealt with in asylums and hospitals, responsible convicts
must naturally be subjected to measures of isolation and discipline.
The death penalty may still be necessary in extreme cases, but society
must exercise special care in order that the awful power of putting an
end to the life of its members may not be misused in application. In the
vast majority of cases the most effective measures indicated by mod-
ern penology are (1) material reparation of the injury (indemnifica-
tion), (2) disciplinary colonization, and (3) variation of penalties de-
pendent on good behaviour. Of all methods of penalizing culprits the
one most usual in our days, imprisonment, appears to be the most un-
satisfactory.99 There is nothing to recommend it but the ease of its ap-
plication to large numbers of delinquents. It has been described by all
competent observers as an active incitement to further wrong-doing,
and it is to be hoped that the difficulties attending other methods will
not prevent civilized countries from introducing and carrying out im-
proved systems of penalties. In any case, the fruitful development of
the methods advocated by reformers is dependent on the recognition
of one great principle—the idea of the individualization of the pen-
alty.100 This means that the punishment has to fit the moral case of the
criminal as the drug has to fit the pathologic case of the sick man. No
abstract equations will do: the judge stands to the criminal in the posi-
tion of the doctor who selects his remedy after diagnosing the disease
and the resources of the patient’s organization.

Such a task is immensely difficult to fulfil; but is it not the blessing
as well as the curse of the modern student that he is conscious of being
confronted on all sides by tremendous problems, instead of facing in
happy ignorance obvious dangers and mistakes? It requires courage
and self-denial to approach the problems of crime, but the problems of
destitution, of education, of sexual relations are no less perplexing. In
any case, we may envy the blind who do not notice them, but it is not
proper for those who see to shut their eyes on purpose.
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In general, the wider range obtained by modern psychology in con-
sidering mental movements and, more especially, the importance at-
tached to emotions in explaining conduct, has naturally led to a differ-
ent treatment of motives of action. Professor Petrazicki101 of Petrograd
argues that it would be wrong to suppose that all conduct is directed
towards definite aims. In a great number of cases it is not the aim, but
the cause of emotion which directs the appetite and the will. Alto-
gether the “solution” of emotions assumes a leading part in the psy-
chology of behaviour. Petrazicki draws a distinction between two cur-
rents of impulses essential to the explanation of morality and law. Purely
selfish motives are certainly insufficient to explain morality; even the
addition of sympathy does not suffice to explain the growth of ethical
and legal systems. By the side of the two classes springing from ego-
ism and sympathy he places the instinctive response to calls which are
obeyed automatically as a result of habit and influence. In the case of
legal rules the habit of obedience is usually accompanied by the recog-
nition of obligations and the attribution of rights. The customs of sub-
mission on the part of subjects are matched by habits of command on
the part of rulers. Whatever we may think of the share assigned to
these various feelings and of their co-ordination, it cannot be denied
that habit, custom and instinct of rule and submission do play a promi-
nent part in the smooth working of institutions. We have recently wit-
nessed cases when these bonds have snapped, and we are well able to
judge how difficult it is to reconstitute authority and morality by means
of appeals to reason or to physical compulsion.



Chapter III: Law and Social Science

The original domain of psychology is confined to the study of the indi-
vidual mind in its conscious, subconscious and unconscious life. The
methods of this study are introspective and may be supplemented by
observation of self and of other individuals in their normal and abnor-
mal state, and in various stages of development, as well as by experi-
ments concerning mental phenomena, and comparison with animal life.
It is obvious, however, that such a study, if centred entirely on indi-
viduals taken singly, would be incomplete and artificial. The essence
of human personality has been correctly defined in the saying, that
man is a social being. Hence scientific psychology is bound to extend
towards a consideration of the effects of relations between men, while
social science is bound to start with the elements of social intercourse
ingrained in human nature.

A particularly energetic assertion of the claims of individual psy-
chology in explaining the social process has been put forward by G.
Tarde. In his view, social life has to be explained chiefly by
“intermentality,” by the intercourse between minds, and the most im-
portant of such processes is imitation.

The most obvious examples occur in the case of the communica-
tion of ideas by means of speech: it ensures the suggestion of ideas by
one person to another, even if there are great differences in the respec-
tive surroundings of the two persons. It is needless to dwell on the
results produced by conversation, by oratory, by lessons, by letters and
books. Nor are we likely to minimize the effect of delivery, of tempera-
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mental warmth,102 of examples of moral infection or prestige. In the
case of hypnotic phenomena and of morbid suggestion, this process of
infection reaches an extreme stage, but ordinary social intercourse is
permeated with transfers of the same kind in various homely and at-
tenuated forms. Indeed, no analysis of social life based on the con-
sciousness of isolated individuals can be sound or productive of posi-
tive results. Social intercourse depends essentially on “intermental”
cross currents of attraction and opposition, of suggestion and submis-
sion. Leaders exert their authority more through these mental103 fluids
than through direct command or by force. Followers do not only sub-
mit, but react in many ways, and the results of mutual adaptation pro-
duce a peculiar fusion of elements which cannot be treated as a heap of
fragments, but as a manifestation of new life: just remember the syn-
thesis of Saxon and French elements in English speech or the perme-
ation of German law by the reception of Roman doctrines. Altogether
this aspect of influence and imitation is quite as vital for legal develop-
ment as the aspect of tradition or the aspect of modification by circum-
stances.

Tarde’s brilliant synthesis culminates in the sentence, “society is
imitation, and imitation is a kind of somnambulism.” It is not difficult
to discover the weak points of this theory, and they have been criticised
with some asperity, for example, by Tarde’s rival in France—Émile
Durkheim. “Sometimes all that is not original invention has been called
imitation. On this reckoning, it is clear that nearly all human acts are
facts of imitation, for inventions properly so-called are very rare. But
precisely because the word imitation comes to designate almost every-
thing, it designates nothing definite.”104

But certainly imitation, although not possessing the properties of a
magic formula which will solve all social problems, undoubtedly plays
a great part in the formation of social ties.

In view of such undeniable influences, where can we place the
dividing line between social science and psychology?

Societies of all kinds are composed of individuals, and have no
independent existence as conscious beings in the same sense as indi-
vidual persons are known to possess conscious existence. True, histo-
rians, philosophers and jurists have often spoken of the “soul of a na-
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tion,” of the “self-consciousness of a people,” and far-reaching con-
clusions have been drawn from such expressions. But, in common sense,
it would be preposterous to attribute personal life to social bodies in
the same way as to individuals. Society is constituted by a complex of
relations and not by physical unity. Its consciousness is the collective
result of social intercourse and the summing up of innumerable indi-
vidual beliefs, desires and emotions.105

It would therefore be wrong to deny the importance of concentrat-
ing the investigation of the nature and conditions of such intercourse
into a special department of scientific study. Such attempts have some-
times been made by psychologists, who have pleaded for an extension
of their branch of study to social phenomena under the denomination
of national or social psychology.106...

There are thus weighty reasons for an extension of the borderline
between both departments, namely, as regards the influence of social
factors modifying the instincts, habits and desires of individual man:
such modifications have begun right from the time when the species
homo sapiens detached itself from its original animal stock, and they
are going on unceasingly in the process of recorded history. But this
appropriation by the psychologists of a special set of questions on the
borderland of both studies is after all only a matter of convenience and
should certainly not lead to the absorption of sociology by psychology.
And yet it is at such a rectification of frontiers that the more ambitious
among the psychologists are aiming: they claim the right to subject
social phenomena and relations to their own results and standards, and,
for the purpose of such an annexation, they are ready to discard the
most conspicuous features of psychological observation—introspec-
tion, and to extend the definition of psychology to the study of human
behaviour in all its aspects. The consequences of such a shifting of
ground cannot be said to justify the claims of the initiators of social
psychology in this wide sense. Social creations, like language or reli-
gion, are approached with more valour than discretion, and instead of a
critical examination of data and of careful inferences, we are treated
either to sweeping assertions about instincts or to a restatement of facts
gleaned from occasional linguistic, mythological or folklore studies.107

The fundamental misunderstanding at the root of this aggressive
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policy seems to consist in the fact that a sufficient distinction is not
made between the elements of individual bought from which all spiri-
tual relations spring, and the social synthesis which eventually results
from the process of intercourse. Social formations set up standards of
their own and require for their scientific study peculiar methods in
keeping with the subject itself. Before one can speculate on the psy-
chological factors of language, one has to study the conformation of
existing languages and the laws of their development, and a linguist
who would boldly derive the laws of phonetics from imitation, or the
philological peculiarities of conjugation from inherited habits or feel-
ings, would remind one of those writers on natural philosophy who
deduced light and sound from the metaphysical properties of matter.
One of the most famous exponents of national psychology, Wundt, did
to a great extent realize the necessity of starting on a new track as
regards social relations.108 He insisted, at any rate, on the heterogene-
ity of social as contrasted with individual psychology. The “heteroge-
neity”109 pointed out by him may be noticed in all sorts of natural pro-
cesses. The sensation of “white” is not original, but is produced by the
fusion of the various fundamental colours of the spectrum, and yet the
sum of the blue, yellow, red and other component colours is not felt
once the fusion has taken place, and “white” appears with its own dis-
tinctive features.110 Again water is quite distinct in its properties from
the oxygen and hydrogen which go to the making of it. In the same
way, social intercourse, though arising between individuals develops
on lines of its own and does not simply follow the promptings of indi-
vidual psychology.

To sum up, social science moves in a department which though
intimately connected with psychology, nevertheless requires indepen-
dent methods of observation and generalization.111 If we turn to this
particular field of social science, we have to ask ourselves, first of all,
whether it can be treated as a connected whole and what kinds of in-
vestigation may be and have been co-ordinated under this generic term.
It is hardly necessary to state that the conception of a social “science”
analogous to natural science like physics, chemistry, biology, has been
evolved within very recent times, chiefly by Comte and Spencer: on
the whole, it may be said to have substantiated its right to independent
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existence. The more special studies of social relations are older in or-
der, however; it is enough to point to political economy, which can be
traced a long way back to the physiocrats and Adam Smith; compara-
tive religion and folklore was initiated by Vico; comparative politics
and comparative law may even be said to start with Aristotle and to
have been rejuvenated by Macchiavelli and Montesquieu. This prece-
dence of the special branches has great significance in itself: it shows
that it is in the field of such particular studies that original and fruitful
investigations have been conducted before generalizations could be
framed which allowed access to a higher plane of development, namely,
to an attempt to construct a sociology, or general science of society. It
may be added, perhaps, that even now the advance in the special
branches is far more conspicuous and productive of greater results.
This has been emphasized by one of the leading sociologists of our
time, Émile Durkheim.112

In special studies on social subjects we have to do with new ideas
applied to concrete facts which must be not only full of scientific sig-
nificance, but in direct touch with realities. In the books devoted to
general sociology we are often met by lifeless abstractions hardly dis-
guised by artificial phraseology and scholastic disquisitions. Take, e.g.,
the definition of the subject in Simmel’s work (Soziologie, pp. 7 f.): “It
seems to me that the one and the whole possibility of creating a special
study of Sociology is to detach ideas underlying contents from the forms
which mutual influences in social life assume, and look at them as a
whole from a scientific point of view. Social groups which are in sub-
stance as dissimilar as possible nevertheless manifest in their form iden-
tical influences of individuals on each other. Domination and submis-
sion, competition, imitation, division of labour, formation of parties,
representation, consolidation—internal and external—etc., manifest
themselves in political as well as in religious communities, in a band
of conspirators as well as in trade-unions, in a school as well as in
family-life.”

For our purpose, however, namely for establishing the connection
between social science and jurisprudence, it is not necessary to follow
prolix variations on the theme of the contrast between matter and form,
or to construct a theory of cultural science round the supreme concep-
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tion of unity.113

The elaborate terminological exercises of De Roberty, the pains-
taking programmes of R. Worms and De Greef sometimes recall to
one’s mind Mephistopheles’ instructions to the freshman: “When con-
cepts fail, words may turn out of good avail.” (“Denn eben wo Begriffe
fehlen, da stellt ein Wort zur rechten Zeit sick em.”) The more or less
paradoxical fancies of Lester Ward provide, perhaps, more interesting
reading, but the thought which suggests itself forcibly in the perusal of
this writer’s volumes is that his excursions into all the sciences are the
very reverse of careful scientific inquiry: why should such random dis-
quisitions pretend to be contributions to a new science?

In truth, apart from the well-known achievements of the great pio-
neers of the study—A. Comte as to the classification of sciences and
Herbert Spencer as to the application of the principles of physical evo-
lution to social life,114—the best contributions to general sociology have
been obtained by applying purposely one-sided theories to the investi-
gation of society.

I have already had occasion to speak of Tarde’s doctrine of imita-
tion; no less one-sided in its way is the treatment of the subject by
Durkheim, who opposes social pressure and compulsion to Tarde’s
shibboleths of individual invention and imitation. Giddings rightly
pleads for a combination of both elements. But Giddings’ own theory
of the “consciousness of Kind” is hardly free from the same taint. Surely
social life in material and spiritual intercourse does not consist exclu-
sively of the conflicts and cross-influences of socially conscious
groups— neither economic intercourse, nor religion nor science, nor
literature could be explained on these lines. However, such arguments
have had their value as throwing a strong light on one or another fea-
ture of the subject; and by combining the various explanations, we
may not only find that they supplement one another, but even some-
times that they result in mutual corroboration. For example, Durkheim’s
study on the Division of Labour115 may serve as an introduction to
Giddings’ teaching as to consciousness of kind, while, on the other
hand, Durkheim’s monograph on elementary forms of religious life116

presents, in a way, the systematic culmination to studies of group psy-
chology. Indeed Giddings has attempted to justify the extremely one-
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sided character of such studies in general sociology by the require-
ments of scientific monism, the necessity of co-ordinating all parts of
the scientific inquiry round one guiding principle. Undoubtedly such
monotony of treatment helps to make an inquiry clear and coherent: it
is a pity, however, that in subjects like sociology there is such a variety
of elements and such a wealth of possible combinations that the reduc-
tion to unity of principle is almost certain to subject the facts to a kind
of Procrustean mutilation. Durkheim’s work is especially characteris-
tic in this respect: it is remarkable for incisive and suggestive thought,
steeped in extensive learning and presented to readers with great skill
of exposition. But one feels all along the pressure of a heavy dogma-
tism, and on every page plain truths are manipulated in an artificial
manner for the sake of theoretical coherence. However much we may
concede to analytical investigation, the subject of “Sociology” at large
is synthetical in its very essence, and some means must be found to do
justice to this characteristic peculiarity.

A necessary supplement and correction of abstract sociology is
presented by statistical investigation. The best means of estimating the
impression produced by a scientific treatment of numbers in the study
of social life is to turn to the work and outlook of the first pioneers of
statistical observations, for instance Quételet. He remarks in his Phy-
sique sociale (1869) on the heights of French conscripts recognized as
proper for military service: “By means of the known groups, it has
been possible to calculate a priori those not included. I have thus been
led to the opinion that a notable fraud has been perpetrated in rejecting
men for defect of height, a fraud which I have been able to illustrate by
a table.”

The remarkable regularity observed from year to year in the num-
ber of such apparently disconnected cases as the posting of letters with-
out address117 or the number of suicides, suggested to Quételet and to
his disciples the view that individuals in society become grouped round
certain

central or average types (Quételet’s homme moyen) whose inclina-
tions and character produce the results registered in the statistical tables.
This explanation had to be modified in the course of subsequent re-
searches. Knapp, for instance, arrived at the following conclusion: “The
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observation that the number of acts of the same kind within the limits
of a given district is subject to such slight variations from year to year,
finds its explanation in the fact that men are very much alike both as
regards the motives by which they are actuated and also as to the cir-
cumstances of their environment from which motives are mainly de-
rived.”118

The fundamental fact remains that all forms of social activity cre-
ate results which, when amenable to enumeration, present an incon-
testable regularity and persistency. As Sir R. Giffen has expressed it
(Statistics, p. 3): “It seems to be quite unnecessary to debate whether
the whole field of statistics thus dealt with or a portion of it can be
treated as a distinct science. There are people who think that the study
of man in societies by means of mass observation is entitled to rank as
a distinct and separate science, which they call Demography. Others
vehemently dispute the claim thus put forward, maintaining that the
method of statistics is useful to many sciences, and especially to soci-
ology, but that there is no separate science entitled to the name. I con-
fess that controversies like this, purely verbal, as it seems to me, are to
my mind devoid of interest. It is not disputed that there are great masses
of sociological facts which must be treated and handled by statistical
methods, and that there is a group of scientific facts in consequence
which can only be appreciated by those who follow such methods.
Hardly anything can turn upon the question whether we give the name
of a distinct science to such groups of facts, or not.”

In a general way it is certain that the statistical method has become
indispensable to social studies and that it may be used both for descrip-
tive purposes in order to characterize a situation or a course of devel-
opment, and for analytical purposes in order to ascertain the working
of certain factors, when the fluctuations in their working can be sub-
jected to definite observation.

Another department of knowledge intimately connected with soci-
ology is the study of History. It presents, as it were, the highroad to
general sociology, in as much as it is directed primarily to establishing
the facts of social development.119 In the terminology of Spencer’s
school it is the necessary introduction to social dynamics. History, how-
ever, had existed for ages before sociology in the modern sense was
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thought of. Historical aims and methods have been mapped out inde-
pendently of any direct connection with social laws or any substitutes
for them. Let us notice to what conclusions the historians themselves
have come in respect of these aims and methods.

Natural science has been contrasted by modern thinkers120 with
cultural science based on history. The aim of natural science is to dis-
cover laws, that is, abstract principles to which the actual facts may be
subordinated without residuum. The aim of cultural science is to as-
certain what is important in the concrete and the individual.121 The
standard in this case is not the standard of recurrence, but the standard
of value. The course of history is said to be the struggle for cultural
values in economics, politics, literature, art and religion. The Renais-
sance or the sway of Napoleon are great events in themselves, quite
apart from their place in the scheme of social evolution. The stress
falls on individualization as against generalization. How is such a view
to meet the following simple question: granted that history has to deal
with individual states and events, can it try and does it try to assign
causes to these states and events? And how can one assign causes to
effects without instituting express or concealed comparisons with simi-
lar though not identical combinations,—without analysis and generali-
zation? The force of these queries cannot be disregarded, and the chief
exponent of the above-mentioned view Professor Rikkert, cannot help
reintroducing the element of generality in this connection after expel-
ling it from the domain of concrete history. It cannot be said, however,
that he has found a right place for it, and writers who stand very close
to him in other respects, for example Edward Meyer and Hermann
Paul, make allowance for the generalizing tendency as well as for the
individualizing one.

An apt and incontrovertible illustration of the necessity of reckon-
ing with scientific generalization as well as with artistic individualiza-
tion in historical processes is presented by the history of language.

Considered as a store of words and phrases serving the purpose of
expressing various meanings, language is undoubtedly a product of
innumerable acts of invention. In its phonetic aspect, as a combination
of sounds and in its grammatical framework of forms and syntactic
rules, it is amenable to generalization and to scientific treatment. And
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is the case so entirely different in folklore, in myth, in religious beliefs,
in morals, in economic arrangements, in political institutions? A com-
mon-sense summing up of the position may be taken from Giddings’
syllabus of Inductive Sociology.’122

Yet the attacks of the literary and cultural school are not without a
substratum of truth. They bring out strongly one fundamental peculiar-
ity of historical thought.

It is primarily synthetic in character: so far as it deals with social
realities it has to treat of complex states and complex processes, and its
main object is to estimate and reflect the peculiar concentration of vari-
ous elements in the shape of individuals, nations, events. In any case it
must pave the way for such estimates by a careful examination of evi-
dence. And as for the final reconstruction, it will depend both on re-
flective comparison and deduction and on artistic intuition.

This synthetic outlook of history gives it a peculiar value in com-
bination with other studies. It enlarges the field of personality from
individual life to that of social bodies— political, national, religious,
literary, scientific. History opens a unique vista of synthetic treatment.
In a sense, it may be regarded as the complement of general sociology,
because it strives to represent the intimate connection between the dif-
ferent sides of social life; it appears in this way as a continuous illus-
tration of the interdependence of different factors which constitute
Society as distinct from the State or any other human group.

There is another side of historical knowledge that seems no less
important. Leslie Stephen has remarked123 that the aversion of the Utili-
tarians for history has vitiated their whole system, because it has de-
prived the school of empirical philosophy of the main material of so-
cial experience, namely, the data of past development.

There is profound truth in this remark. It would be a sad matter if
we were debarred from using historical experience in forming judg-
ments on the problems of social science and politics which surround
us. I do not suppose any one is likely nowadays to question the im-
mense political value of such a work as Tocqueville’s Ancien régime.
Indeed when, under passing influences, historical data have been dis-
regarded for a time, as, e.g., in economics, the omission has had a dam-
aging effect on the whole trend of the inquiry. In this sense it may be
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said that history, besides being a department of synthetic knowledge
by itself, takes a place as a method in the development of all branches
of social science in their analytical work.

From our point of view, the departments of social studies may be
classified into five principal groups: (1) anthropology, (2) the study of
cultural intercourse, (3) economics, (4) politics and (5) jurisprudence.
The first group would compise: (a) geography in its anthropological
aspect, the study initiated by K. Ritter and by Ratzel (anthropo-geogra-
phy), (b) ethnography, as a review of racial and tribal divisions, and (c)
physical and social anthropology and prehistoric archaeology. The lat-
ter finds its principal place in this first group because its scientific
treatment is dependent on its intimate connection with natural sci-
ences,—especially with comparative anatomy and geology—but it is
obvious that it presents at the same time connecting links with the treat-
ment of origins in the four other groups.

The section of cultural intercourse embraces comparative philol-
ogy, religion and philosophy, literature, art and folklore in general. The
place of the other sections in such a classification is sufficiently indi-
cated by their names. Now, undoubtedly both primitive institutions and
cultural studies, e.g., the study of religion, have a bearing on the devel-
opment of law: let us only think for a moment of Brahmanic and Mo-
hammedan jurisprudence. Yet we may leave the discussion of cross-
currents in these to the treatment of particular problems. It is different
with economics and political science. These branches of social science
are so closely allied to law that it is necessary to ascertain from the
start in what way they react on jurisprudence and how the lines of
demarcation between their respective domains have to be drawn.

The position of political economy requires special attention in many
ways. The study has reached a high scientific level and, in spite of
many controversies and doubtful points, presents the best proof of the
possibility of bringing social phenomena within the scope of exact analy-
sis and of generalizing reflection. Such results have been achieved pri-
marily through the isolation of one set of facts and their analytical
arrangement under the sway of one simple motive—the striving to-
wards the acquisition of material goods.

This fictitious simplification enabled the classical school to build
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up, with the help of deduction, a coherent and comprehensive doc-
trine; the dialectical analysis of economic concepts such as value, price,
capital, wages, rent, has been used as the chief method of economic
investigation. No doubt, it has yielded rather incomplete results: in
actual life the motives of economic action are far more complicated —
education, customary standards of welfare, social ideals and feelings,
religious impulses, etc., have exerted and are exerting their influence
on production, distribution and exchange. Even within the special range
of economic enterprise, it would be quite wrong to reason on the as-
sumption of purely mechanical processes of competition and co-op-
eration between individuals supposed to be equal one to another in
quality, in will power, in character, in aims. And yet such a reduction
of economic society to a collection of uniform atoms, led by the same
forces to similar aims, has formed the basis of political economy as
understood and taught by the classical school. It has found its most
remarkable exponent in Ricardo, a thorough intellectualist and utilitar-
ian, who set the stamp of his mechanical doctrines on the English and
continental economics of the first half of the nineteenth century.

The famous disquisitions on rent, wages and prices are certainly
tainted by mechanical atomism.124 Yet, it must be said emphatically of
these thinkers that once you grant their premises you are bound to fol-
low them to their conclusions, and it cannot be doubted that the work
of Adam Smith, Ricardo, Malthus, J. S. Mill has advanced the cause of
social science more than any other line of study. As, after all, the desire
of acquisition and profit does act as one of the principal elements in
economic life, the analysis of its working is bound to explain a great
deal in the phenomena of production, distribution and exchange.125 The
peculiar combination of deductive reasoning and empirical observa-
tion has made it possible to evolve a system adequate to explain real
facts from the point of view of a most important period—that domi-
nated by individualistic liberalism. Vital defects were perceived by
those who revolted against the intellectualism and the selfishness of
this economic movement. Not only reactionaries and romantics, but all
those who believed mainly in intuition, imagination, organic and un-
conscious or half-unconscious development, criticized the narrow-
mindedness and barrenness of the classical school of political economy.



68/Paul Vinogradoff

Carlyle in England, A. Comte and Le Play in France set themselves to
prove that the life of society even in its economic expressions depends
on many feelings and tendencies which have nothing to do with per-
sonal greed and, in fact, that it is impossible to build up a society by the
action of selfish motives. In political economy itself the standpoint of
organic growth was represented by Roscher and that of the “heteroge-
neity” of elements by Knies,126 while Schmoller’s school became a
centre of historical research opposed to the dialectical and speculative
methods of classical economists. In spite of many compromises and
much overlapping, the students in this department grouped themselves
in a characteristic way round the two poles of abstract doctrine and
concrete observation as to development.127 It is important to note that
modern progress in this field has not removed this polarization, but
rather accentuated it. Jevons and the so-called Austrian and American
schools nave shifted the group of discussion and introduced new prin-
ciples: instead of concentrating on the problems of value in exchange,
they have placed in the foreground the problems of value in use and of
supply and demand.128 Yet the analytical method is still used in con-
trast with the historical as the natural weapon of economic theory Noth-
ing could be more explicit than the statement of one of the leaders of
the new school, P. von Wieser.129 “The consciousness of man in his
economic capacity presents a stage of experience possessed by every
one who does business in ordinary life, and the theorist finds it ready
for use in his own self without having to resort to special means for
collecting it. The theory of national economy goes as far as, and no
further than, common experience. The theorist’s task ends with the
general experience. But where science has to collect evidence in the
way of historical or statistical work, or by any similar accepted method,
it must leave studies of this nature to those working in other depart-
ments of economic science, who are able by means of their method to
throw further light upon the results of their researches. He will, how-
ever, not be able to get away from the relation with historical develop-
ment. There are numerous historical economic processes which, after
having filled decades and centuries, are still unsettled, and which be-
come clearer in the light of common experience. Among these must be
reckoned the development of the division of labour, or the accumula-
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tion of capital, or the raising of ground rents or even the superseding of
natural husbandry by cash-nexus.” There is undoubtedly a great deal
of truth in this frank recognition of the merits of an analytical isolation
of the elements of social life and of their study in the concentrated
light of typical idealization. The combination between such dialectical
treatment and the study of concrete facts supplied by history and statis-
tics remains, however, a vague “desideratum” and it is evident that
further progress must depend on the bridging over of this gulf.

A daring and interesting attempt has been made to solve this fun-
damental difficulty. Karl Marx and his school have not been content
with appropriating the results of Ricardo’s teaching on value and wages
in order to show that it involves a profound social antagonism. They
claim have established a direct connection between dialectical theory
and historical development by help of the formula of “economic mate-
rialism.”

According to this theory the phenomena of spiritual life in the his-
tory of mankind are nothing but reflected images of economic condi-
tions. Only the latter are the true realities of social life. “It is a mis-
take”—asserts the materialistic conception of history—“to regard ideas
as independent entities” and as existing by their own weight.” The
social materialist compares ideas to the rainbow which is not a sub-
stantial phenomenon, but a reflection, attributable to the passage of
light through a certain milieu. You may investigate the appearance and
significance of social conceptions and observe the birth and decline of
ideas and their influence on history: but you must clearly realize that
these observations do not represent the true objects or the laws under-
lying historical movements.

While you believe yourself to have got hold of ideas, you are only
speaking of images, not of the real objects of which those ideas are the
reflection.130

This is how, for instance, Engels explains the rise of Calvinism.
“Calvin’s creed was one fit for the boldest bourgeoisie or his time.

His predestination doctrine was the religious expression of the fact
that in the commercial world of com-petition success or failure does
not depend upon a man’s activity or cleverness, but upon circumstances
uncontrollable by him. It is not of him that willeth or of him that runneth,
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but of the mercy of unknown superior powers; and this was especially
true at a period of economic revolution, when all old commercial routes
and centres were replaced by new ones, when India and America were
opened to the world, and when even the most sacred economic articles
of faith—the value of gold and silver—began to totter and to break
down.”131

“Recognizing the futility of his attempts to conquer matter by his
own labour, the human being is wont to regard nature’s resistance in
the light of a hostile force as the emanation of a will superior to his
own which by prayers and offerings he seeks to render propitious. It is
therefore in no wise strange that the religious sentiment is thus devel-
oped as the psychological product of isolated and co-actively associ-
ated labour.”132

We are confronted with an attempt to unite economic analysis and
the concrete process of history into one comprehensive scheme, which,
once recognized, cannot remain a mere piece of learning, but ought to
serve as a direction and an incitement to practical action. To those who
are drawn by the attraction of a coming change the formula of histori-
cal materialism appears a tempting pronouncement. If, however, we do
not surrender to the vertige of a popular cataclysm, but inquire fear-
lessly into the symptoms of truth, the “dynamic” formula of the Marx-
ists discloses both positive and negative features. On the positive side
must be set the fact that in its treatment of history it leads to some
extent to the same kind of useful isolation which modern theory has
assigned to the analytical method in economics. It considers the life of
humanity from a single point of view—that of the production and dis-
tribution of the means of existence; and by doing so it undoubtedly
throws a strong light on the importance and influence of the economic
factor in the process of evolution. And as the “means of existence” is,
after all, the most general and the simplest requirement of life, the
dialectical work performed by the materialists in this respect has had a
far-reaching influence even apart from their peculiar aims. The nega-
tive side is no less obvious to all unprejudiced observers. By wilfully
curtailing our range of view, by following one train of thought and
treating all other interest—political, religious, artistic, scientific, philo-
sophical—as mere adjuncts and reflexes, the Marxists expose them-



Inroduction to Historical Jurisprudence/71

selves to the certainty of miscalculation and misinterpretation.
In one respect such miscalculation is especially dangerous, both

from a scientific and from a practical point of view— I mean the de-
struction of the domain of law by the Marxists under the pretext that
law is merely a reflex manifestation of the preponderance of one or the
other economic class. We shall often have to come back to the close
connection between economics and law in the life of societies, but it is
advisable to enter a protest from the very beginning against the one-
sided explanation tendered by Marx’s school. One or two elementary
observations may help to show how little it corresponds to historical
reality. The régime of slavery in ancient society and in the New World
was not simply the result of economic factors, but a combination of
economic exploitation with moral and political views which had a
development of their own and crystallized in a definite body of law. It
gave way before movements of mind which again could not be attrib-
uted exclusively to material considerations, but also to a change of
opinion as to human nature, the State, the duties towards fellow-men,
etc. These various currents of thought combined to produce the legal
changes which transformed opinions and sentiments into rules of con-
duct. Or take the movement towards protection and development of
national industries so conspicuous in recent times: it is evident that its
motives are not suggested simply by the interests of certain influential
groups and persons, but produced to a large extent by the intensified
consciousness of national unity as against outside interests, although
the free play of these interests may be profitable to individual citizens
as consumers. Altogether, legal rules, by which all social intercourse is
framed and contained, cannot be treated as mere corollaries of eco-
nomic stages. Machinery, organization, co-operation have their own
requirements, and to simplify the action of the social process by reduc-
ing the political and legal factor to the role of mere consequences class
struggle would be about the same as eliminating on of the factors in
accounting for a process of multiplication Five is as material an ele-
ment in the formation of thirty five as is seven.

In a sense it is strange that the campaign against idealism should
be carried on so strenuously by representatives of the socialist move-
ment, which, after all, entirely depends on the spread of self-conscious-
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ness and on the propaganda of political ideas among the labouring
classes.133 As far as numbers are concerned, these classes have always
been preponderant, and yet the huge majorities of slaves or serfs never
had a chance against their masters until the advance of political thought
taught them to formulate their claims and to organize; while, on the
other hand, within the classes superior to them in education and expe-
rience, theories favourable to the recognition of the claims of labour
have been initiated and developed from moral sources—in connection
with ideals of justice and political reconstruction.

The error of materialistic fatalism does not merely falsify the his-
torical and scientific theory of the Marxists It threatens the policy of
practical socialism with a reduction to absurdity. If the life of organic
evolution tends to war and to the levelling of society on the standard of
the lower classes, it is obvious that it will lead to degradation in all
respects and that all complex tasks requiring skilful handling will suf-
fer in the process Problems of engineering, of medicine, of law, of
economics cannot be solved by mere appeals to communism. You do
not build a railway bridge by the light of Marxist doctrine.

We have lived to witness the blessing of the rule of workmen who
do not work and of soldiers who do not fight in a great country con-
fronted with every kind of difficulty and danger. Let us hope, at any
rate, that the catastrophe of the Soviets may serve as an object lesson
to illustrate the truth that it is not by discouraging education, industry
and credit in favour of moral license, violence and corruption that the
Socialists can hope to regenerate the world. If they want a serious trial
for their views, they ought, like every other great movement of opin-
ion, to strive for a commanding position in the domain of thought, and
to justify the preponderance of the working class by its educational
achievements.



Chapter IV: Law and Political Theory.

We have now to consider another aspect of social studies, namely, po-
litical science, in the sense of a survey of institutions and of doctrines
concerning public life. It is obvious that we tread here on ground which
is indissolubly connected with the operation of law. It is not the par-
ticular problems of constitutional law, legislation, judicial organiza-
tion, state interference in private affairs, that we need discuss now, as
all these matters will appear automatically in their proper places when
the legal material comes to be examined in detail. The first question to
be answered at this juncture concerns the relation between State and
Law: are their functions combined, and in what respect have they to be
treated separately and in contrast to each other?

I may start with an explicit affirmation as to their interdependence.
It is impossible to think of law without some political organization to
support it; nor is it possible to think of a State without law. The first
alternative is absurd, because law requires for its existence and appli-
cation an organization to put it into force. The action of such an orga-
nization may be limited to recognizing and supporting rules framed by
other agencies, say by priests, or by jurisconsults, or by experts in com-
merce or in folklore; in other cases the political element will be con-
tributed by agreement between independent states. We may, again, have
to deal with more or less autonomous associations subordinated or co-
ordinated to the State, e.g., with churches or with local bodies, exercis-
ing authority over their members for the purpose of carrying out spe-
cific functions. All these cases, however, resolve themselves into vari-
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eties of the ordinary and fundamental position in which social order is
maintained by laws enforced in the last resort by political unions. Al-
though from a wider aspect the function of law may be attributed to all
forms of social organization, it cannot exist anywhere without leaning
directly or indirectly on some kind of political union acting as a safe-
guard of social order. In this sense law requires the State as a condition
of its existence.134

On the other hand, neither the State, nor any other political or quasi-
political body, can exist apart from Law, in the sense of a set of rules
directing the relations and conduct of their members. The individuals
who appear in the last resort as the component elements of these politi-
cal bodies are not welded together by physical forces, and have there-
fore to be united by psychical ties ranging from occasional agreement
to more or less permanent rules of conduct; and in the case of any
society organized as a political union these ties are bound to take the
shape of laws, customary or enacted, complete or imperfect, but all
tending to establish order and to apportion rights and duties. When, as
in the case of international law, the basis of the machinery rests on
agreement, the whole structure is undoubtedly imperfect and shaky,
but theoretically it is intended to embody rules recognized by the States
as members of the international world, and therefore, in spite of fla-
grant breaches of faith and trust, it has a standing claim to support and
enforcement by the common action of the political bodies which have
taken part in its formulation. In short, law and the State are to that
extent interdependent that it would be idle to derive one from the other.
From this point of view the State may be defined as a juridically orga-
nized nation or a nation organized for action under legal rules.135

Marxists are apt to speculate on a complete disappearance of State
and Law. Engels, for instance, thinks that “as soon as there is no longer
any social class to be held in subjection, as soon as class rule and the
individual struggle for existence based upon our present anarchy in
production, with the collisions and excesses arising from these, are
removed, nothing more remains to be repressed, and a special repres-
sive force, the State, is no longer necessary.”136 Is this scientific or
Utopian? More practical Socialists do not share these illusions. Ac-
cording to Sidney Webb, “The necessity of the constant growth and
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development of the social organism has become axiomatic.”137

The necessary alliance between State and Law becomes even more
apparent when one examines each of these conceptions in itself. As
regards the nature of the State, three principal views have been formu-
lated by political thinkers: it may either be considered as the embodi-
ment of power, or as an organic growth, or as a juridical arrangement.
I may say at once that there are elements of truth in each of these inter-
pretations, although the share to be assigned to each is bound to vary in
accordance with the epoch and the country. Any political organization,
in so far as it has to appeal to power for its maintenance, can be consid-
ered as the resultant of forces seeking to obtain sway in the commu-
nity: when, for some reason, the interests represented by these forces
cannot be adjusted or reconciled, conflict may assume an acute form
and lead to open and violent struggles in which the sovereignty in the
State constitutes the spoils of victory. I need hardly recall the cynical
conclusions drawn from such observations by Sophists or their pupils
(e.g., Plato’s Thrasymachus or Cailicles), or by modern worshippers of
brute force like Gumplovicz.138

It is more important to notice that a modification of the doctrine
makes it more acceptable as an explanation of actual facts. The most
famous advocate of the absolute State, Hobbes, derived it not from an
assertion of brute force, but from the recognition of a sovereign um-
pire by selfish individuals. The notion of a contract of subjection is out
of date, but the idea of the suppression of strife by a sovereign umpire
is reasonable and based on experience. Let us go one step further and
notice that the state of equilibrium obtained by this suppression of strife
is the normal state of human communities. Of course, the enforced
peace by which such equilibrium is conditioned does not prevent com-
petition and conflict in regularized forms between individuals and so-
cial groups within the State, and therefore the equilibrium obtained
cannot be described as a stable one, but rather as a series of oscilla-
tions round a common centre. Nevertheless the notions of peace and
order that pervade this normal arrangement are inseparable from ideas
of compromise and adjustment. The rule of the strong when it ceases
to be a conquest or a revolution, is bound to settle down normally into
a rule of law.139
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Another way of considering the State is to lay stress on its continu-
ity, its historical development, the vital connection between its aims
and its functions, the slow and partly unconscious growth of its tissue
and organs. These features have sometimes suggested elaborate com-
parisons with biological organisms.140

But even apart from such analogies, the habit of approaching po-
litical problems as manifestations of quasi-organic processes has had a
profound influence on the thoughts and actions of statesmen and citi-
zens. In Burke and Wordsworth, for instance, this estimate of the sen-
sitiveness and organic transmission of social life produced a violent
reaction against the reckless manner in which the revolutionists were
dissecting and resettling living nations.141 Law comes in for its share in
schemes of such organic interpretation, in as much as its evolution
could be shown to depend on profound peculiarities of national out-
look and temper and is not amenable to sudden and arbitrary changes.

In this way, though the first of the above-mentioned theories lays
stress in an exaggerated manner on the catastrophes in the formation of
States, while the other dwells on the superindividual life of national
units, both views tend towards the establishment of a legal frame for
society: the formation of a system of rules and rights appears in any
case as one of the characteristic manifestations of the process of gov-
ernment.

Naturally, therefore, political doctrine has tried to express in ju-
ridical formulae the nature of the State as a special kind of society. We
need not concern ourselves with attempts to represent the State as the
agent of a theocracy or as the object of princely sway. Two other solu-
tions deserve greater attention. According to one the State is a variety
of the juridical concept of corporate life.142

It is pointed out that the essence of a State organization lies in the
fact that its existence surpasses the existence and interests of its indi-
vidual members while forming at the same time a most important ele-
ment in the life of each one of them.

As Aristotle said long ago, man is a “social animal.” It is impos-
sible for him to live an isolated life: he is bound to associate with his
fellow-men. All associations created by individuals—the family, the
local group, etc.,—tend ultimately toward a self-sufficient union called
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the Commonwealth or State. Government and law give expression to
the corporate will and mediate between the corporation and its mem-
bers. It is out of the question for us to dwell on the differences between
various exponents of the doctrine under discussion, especially as to the
contrast between those who regard the corporation as an artificial or
fictitious device for systematizing a complex of legal rules, and those
who impart to corporations in general and to the State in particular the
attribute of “reality.”143

It may be sufficient to note that the conception of the State as a
subject of right may sometimes lead to mystic views which it would be
difficult to reconcile with individual “self-determination” or freedom.
It is not, however, such extreme forms of the theory that interest us at
present, but the general idea that in analysing the notion of the State
we ought to apply to it the juridical attributes of the corporation and of
the subject of rights. Undoubtedly such a subsumption of the species
“State” under the genus “Corporation” is helpful and suggestive in
many ways.

Even in its moderate forms it meets, however, the resolute opposi-
tion of a group of thinkers who contend that the key to any reading of
political theory has to be sought in the fundamental fact of human life—
in individual personality.

All corporations have to derive their existence either from com-
bined action by their founders or from delegation by some already ex-
isting authority, and the State cannot pretend to another origin. If it
exists by nature (f›dei), it is not a corporation, if it exists by agree-
ment (n‘mw) it has to be deduced from the will of individuals. This
means that in a juridical sense the dogmatic construction ought to fall
into the class of “relation” and not into that of “personality.” As men
combine for commercial, educational, or religious purposes, so they
combine in order to defend themselves, to settle disputes, to suppress
crime. Their combinations in the latter cases are naturally more lasting
and complex than in the former, but they are of the same kind, and it is
only by realizing the vital connection between the rights of the State
and the interests of individuals that we can hope to build on a secure
political foundation and to further social progress by means of a healthy
state organization.144
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It would be difficult to make a decisive choice between these rival
claims. The competing theories present at bottom figments of the mind
intended to describe and to summarize actual facts, and not to govern
them. More than this; in so far as these formulas draw on concepts
devised originally for other purposes, they are merely analogies, and
cannot be taken to apply to all the conditions and consequences which
are to be observed whether in the case of corporations or in that of
legal relations, in the sense attached to these terms by private law. Such
analogies are most useful, as they suggest inferences, but in using them
one must be careful to remember that the abstractions of public law
brought into line with them stand on their special basis. It is obvious
that, e.g., consent cannot play in constitutional law the decisive part it
plays in the private law treatment of legal relations. Again, it would be
absurd to regard citizenship from the point of view of membership in a
corporation, or to derive sovereignty from the function of management
of corporate interests. As for the doctrinal idea of a general will, it has
been the stumbling-block of political theories which have attempted to
work out the notion of the State as a subject of right too closely on the
pattern of moral personality.145 The same may be said of the notion of
natural rights as the basis of political combination.146

When all this is well understood, there is no objection to using
both juridical doctrines—that of the corporation and that of the legal
relation—to illustrate the working of the State in its different aspects;
and, in practice, these analogies have contributed greatly to elucidate
the bearing of such institutions as the fiscus, proceedings against the
Crown, the responsibility of officers, the line of demarcation between
crime and delict, the problem of the rights of the individual, etc. In
fact, any topic of public law may be made the subject of interesting
examination either from the point of view of the doctrine of corpora-
tion or from that of legal relation. The detailed discussion of this point
must, however, be left to students of public law. What I should like to
emphasize in conclusion as regards the general relations between po-
litical science and law, are the following two points derived from the
above discussion. (1) The attempt to define the nature of the State in
juridical terms is not a quibble of the lawyers. It is an obvious conse-
quence of the view that State and government in a civilized country, in
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spite of all their might, have to conform to a rule of law,147 and that the
more closely their functions are subjected to the application of ordi-
nary legal rules and methods, the better will be the guarantees against
oppression, corruption and arbitrary measures. (2) On the other hand,
as the permeation of the State with juridical principles can only be
regarded as an approximation to the standards of law, dependent in the
last resort on conditions of fact and on the distribution of real forces,
all attempts to follow the possibilities of wrong, resistance and conflict
to their ultimate consequences are bound to transcend the framework
of positive law and of regular State institutions. Eventually persons
and nations aggrieved by acts of State have to appeal to extra-legal
means, to emigration, to passive or active resistance, to revolution.
Apart from such desperate cases they can appeal, and they do appeal
constantly, to public opinion— by way of the press, of meetings, of
public and secret agitation. In this form we have the stream of criticism
and of opposition to government and even to the State ever flowing in
front of us. These appeals are extra-legal, though not necessarily ille-
gal. They are addressed to society. Just because the State is so inti-
mately bound up with law, it is unable to satisfy the pressure of the
varied currents of economic, religious, cultural aspirations by its ex-
clusive action. Even in its own sphere—in the domain of political life—
it is dependent both for the initiation and for the ultimate defence of its
rules and institutions on the action of society. All great movements of
reform and legislation start from public opinion, and obedience to law
and government could not be enforced for a moment if people failed to
support them or stood up against them. It has been often pointed out
that public order in the broad sense of the word is maintained not by a
few policemen, but by the more or less explicit approval of the public
at large.

Of course there is the army. But what would become even of the
mightiest army, if, in addition to external discipline, there was not the
moral resolve of the soldiers to defend the country and to uphold its
laws? The Russian Army of 1917 counted its soldiers by millions, but
it could not have inscribed the epitaph of Thermopylae on the tombs of
its dead. Summing up this discussion as to the nature of the State, we
may say that it is an organization enforcing social order by means of
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legal rules.
The dependence of State machinery on the requirements, feelings

and opinions of society becomes even more apparent when we proceed
to examine the aims of the State. The question as to the aim of the State
is a necessary complement to the question concerning the nature of the
State.

It may be said at once that the aims of the State are not always the
same. It is only the minimum requirements that recur under all circum-
stances. All States and even all rudimentary governments aim at pro-
tecting their members from outsiders, and to some extent, from the
disorderly conduct of fellow-citizens. The measure of that protection
varies greatly; one may say that the action of the State for this elemen-
tary purpose develops on the line of a spiral. At the start it increases
with the progress of society involving more complex relations, more
active cooperation and better methods for arranging political machin-
ery and putting it into motion; later on, it generally diminishes, as people
get more used to arranging their affairs themselves, develop capacities
of individual enterprise and begin to resent government interference.
Then, it may increase again in order to lessen the evils of bitter compe-
tition and class struggle. The tendency towards restricting the State is
essential to individualistic liberalism and has been expressed in the
history of political thought by the laissez faire policy. It is character-
ized in doctrine by pronouncements like that of Thomas Paine, that
government is a necessary evil.148

Within the range of this view of restricted State influence we are
made to feel that the solution of the problem depends on a certain con-
ception of social intercourse: the State is assigned purely negative du-
ties, because the numerous positive requirements of human life ought
to be met by the energy of individuals and by their co-operation on
non-political lines. In practice, however, there are no States which hold
themselves strictly within the limits of negative protection. All histori-
cal commonwealths attend more or less to the positive requirements of
their subjects—to their welfare. They are driven to it even by consider-
ations of finance: taxpayers have to be shorn, but the process of shear-
ing depends largely on the quality and quantity of wool, in other words
on resources and economic conditions. For this reason the care of the
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people’s welfare came to be treated as a distinct aim of government by
the most callous of “enlightened” despots. Frederick II of Prussia was
a great husbandman of his kingdom, efficient not only in pressing un-
willing recruits into his regiments, but in the thrifty and systematic
exploitation of his subjects: his finance was based on State protection
of colonization and industry. No wonder the policy of welfare devel-
oped into a systematic branch of knowledge at the same age as the
policy of security.

The liberal movement diverted the course of this evolution for a
short time, but State interference set in again with increased strength in
consequence of the spread of socialistic views. It is no longer a matter
of theory in our time. German State socialism sacrifices liberty to the
ideal of State-controlled well-being, and as for the more advanced fac-
tions of social democracy, they discard the national State altogether,
but agitate for a social organization which will place private life under
the constant supervision and direction of an organized society possess-
ing all the qualifications of a sovereign State.

It is characteristic of the progress of the social functions of the
State on the Continent that continental political science has been gradu-
ally shifting its ground in order to fit in its teaching with the various
attempts and measures to organize social welfare. Lorenz Stein, a dis-
ciple of Hegel and a rival of Marx, made the contrast between govern-
ment and society the basis of his theory of public law. It became the
dominant doctrine in German universities, and eventually the idea of a
cultural guardianship (Kulturpflege) in matters of religion, of litera-
ture, of science, of education and of economics led to the growth of a
distinct department of political science supported by special adminis-
trative institutions and a specialized branch of public law. It is not with-
out interest to listen to the programme of this study as sketched by
Professor Edmund Bernatzik of Vienna:149 “We realize nowadays that
the poor must be protected by the State in a much greater measure than
has happened up to now. Among other things, this knowledge has made
necessary far-reaching changes in police laws and measures which all
countries have started according to their respective state of civilization
and with which they will continue far into the twentieth century.

“The experiences which we have gathered from the social struggles
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of the nineteenth century, have taught us that the mere issuing of laws
is of little use unless their observation is entrusted to the right persons
and carefully watched. During the period of liberalism we were only
too easily content with merely issuing protective police-laws It was a
cardinal fault in the judicial organization of police that, while there
was ample protection against too much police activity, there was hardly
any against inactivity and laxity, from which the poor suffer particu-
larly. The second half of the last century is characterized by the cre-
ation of departments whose special function it is to see to the carrying
out of the social public laws, namely, the so-called ‘inspectorates’ (of
factories, trades, mines, sanitation and housing). The extraordinary
importance which has since then been attached to statistics is closely
connected with this.”

The Western democracies are fully aware by this time of the possi-
bilities and character of State action and control in social matters. The
new orientation of social studies in England is, for instance, illustrated
by the activities and writings of Sidney and Beatrice Webb. Their works
on trade unions, on the reform of the Poor Law, and on Local Govern-
ment are meant to provide not only theoretical but practical instruc-
tion. They are remote from the Utopian dreams of Stateless mankind:
it is the function of social welfare that stands in their foreground. In
Industrial Democracy for instance, we read:150 “Above all these, stands
the community itself. To its elected representatives and trained Civil
Service is entrusted the duty of perpetually considering the permanent
interests of the State as a whole. When any group of consumers desires
something which is regarded as inimical to the public well-being... and
when the workers concerned, whether through ignorance, indifference
or strategic weakness, consent to work under conditions which impair
their physique, injure their intellect, or degrade their character, the com-
munity has, for its own sake, to enforce a National Minimum of educa-
tion, sanitation, leisure and wages. We see, therefore, that industrial
administration is, in the democratic state, a more complicated matter
than is naively imagined by the old-fashioned capitalist, demanding
the right to manage his own business in his own way. In each of its
three divisions, the interests and will of one or other section is the
dominant factor. But no section wields uncontrolled sway even in its
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own sphere. The State is a partner in every enterprise. In the interests
of the community as a whole, no one of the interminable series of deci-
sions can be allowed to run counter to the consensus of expert opinion
representing the consumers on the one hand, the producers on the other,
and the nation that is paramount over both.”

It is not our business to discuss the merits of these programmes.
Our object is merely to show that welfare as the aim of the State sup-
poses the closest interdependence between political and social organi-
zation.

It is not necessary to take sides in the momentous controversies
between Individualism and Socialism, between syndicalism and State
doctrine, in order to feel that modern jurisprudence is bound to take
stock of the movements of opinion and of the collisions of interests
that surround it on all sides. The Courts constantly have to pronounce
decisions in the social struggles of the time and to formulate rules in
order to harmonize and to define conflicting interests. Nor can the theory
of law remain an indifferent onlooker in the crisis. It becomes more
and more evident that the time-honoured opposition between private
law and constitutional law is not appropriate to the present state of
legal thought. Even the insertion of administrative law on the Ameri-
can or the French pattern could hardly satisfy the requirements of con-
temporary jurisprudence. “What is really indicated by the examples of
the treatment of the subject on the Continent is the development of the
conception of Public law on the lines of a comprehensive treatment of
the rights and duties of various social organizations—municipal, eccle-
siastical, professional, educational, literary—that have stepped in be-
tween the individual and the State and are daily growing in importance
in their task of organizing scattered individuals into conscious and pow-
erful groups. The specialization of such a department of law is ren-
dered necessary by the fact that jurists have in these matters to operate
not so much with the concepts of equity and of direct command, but
with the concepts of public utility and social solidarity, and it is not
conducive to a fair and broad-minded treatment of these subjects to
entrust it exclusively to lawyers brought up on an entirely different
range of ideas. The great traditions of English Law preclude sudden or
extreme changes in this respect, and such root and branch changes are
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not wanted. What is wanted is the growth of a specialized legal theory,
of differentiated legal teaching and of corresponding practice of Bar
and Bench.

One more aspect of political life remains to be considered, namely,
the moral aim of the State. History is full of examples of measures for
promoting morality and virtue by laws and political institutions. This
aim was emphatically put forward by the Greek philosophers; it was
the root of many measures of Roman statecraft—the cura morum, the
censorial jurisdiction, etc. It is inherent in any political construction
under the influence of theocratical ideas: Catholicism, Puritanism, Is-
lam, Brahmanism, Buddhism, have all influenced legislation with this
view. In our secular polity it manifests itself mainly by educational
experiments and by the conflicting propaganda of political theories.
There is one side of this ethical aspect of the State which deserves
special notice even in our days, namely, the tendency to regard the
State as the main agent in raising the individual from the selfishness
and narrowness of his private existence to the interests, feelings and
habits of an enlarged personality.151

The idea of the enlargement of personality involved in social life
is a profound and fruitful idea. Consciously and unconsciously a man
is lifted by this process of expansion from the level of his immediate
appetites to a comprehension of duties, of rights, of justice, to a prac-
tice of self-control and self-sacrifice. But there is no reason for assign-
ing this momentous evolution exclusively or even principally to the
domain of the State. The process in question is the social process at
large, with all its ramifications in family life, in social co-operation, in
educational and literary intercourse, in religious organization, as well
as in political grouping. Thus we are led again from political doctrine
to social science as a whole.152

As a result of this survey of the connection between social science
and law it may be stated that, apart from the many special occasions in
which both have to meet, the solution of two great problems will en-
tirely depend on an active co-operation between these two branches of
knowledge:

(1) the problem of the relation of State and Law to the individual
and his sphere of interests, rights and duties:
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(2) the relation of State and Law to the various groups in which
human solidarity finds expression—family, local centre, business
unions, educational institutions, literary circles, churches, states, inter-
national relations.

These studies ought to form the backbone of a general science of
society, of the sociology discovered by Comte and Spencer.





Part II: Methods, and Schools of Jurisprudence.





Chapter V: The Rationalists.

It is time to enter on our special field of study and to ask: What shape
have the aims and methods of Jurisprudence assumed under the influ-
ence of the various sciences with which it is connected? The best way
of treating the matter will be to examine the most important conclu-
sions arrived at by leading authorities on the theory of law, and to de-
fine the ground we consider right to occupy in the midst of conflicting
views.

There can be no question of following in detail the windings of the
innumerable controversies on the subject of jurisprudence:153 this would
be a task of great promise and interest which requires special treatment
in a history of juridical literature. I must restrict myself to a more mod-
est scheme, namely, to pointing out in what respects contemporary
conceptions of jurisprudence have been prepared in a direct way by
previous thinkers. For this purpose it is not necessary to go very far
back in tracing the course of development, although the Greeks, the
Romans, mediaeval schoolmen and Renaissance scholars have con-
tributed largely to laying the philosophical and technical foundation of
our study. But the vital results of their doctrines have been appropri-
ated and digested by more recent inquirers. We shall have to deal with
these results in the shape and in the measure in which they have been
“received” by leaders of thought within the last three hundred years.

Looking back on the glorious efforts of European philosophy and
science, one certainly has not to fear lack of material, but rather to
guard against overcrowding and confusion. In the case of a theoretical
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inquiry, it is especially important to follow clearly defined tracks and
not to lose the guiding threads on account of tempting digressions.
There are conspicuous landmarks that will help us to find our way in
the maze of doctrines: broadly speaking, the course of juridical theory
has proceeded in three main channels formed by the movements of
general European thought: it started with the predominance of ratio-
nalism in philosophy and science; a decisive Romantic reaction set in
against the narrow standards of the rationalistic methods and, eventu-
ally, the idea of evolution spread over the whole field of natural and
social sciences. Let us examine the characteristic features of these three
stages of development and conclude by noticing the main threads of
contemporary jurisprudence.

It is common knowledge that the remarkable progress of math-
ematical and natural sciences in the seventeenth and eighteenth centu-
ries impressed upon the minds of European thinkers the conviction
that facts of human politics, morals and law could be and ought to be
subjected to the same methods of observation and deductive reasoning
as the facts of astronomy, mechanics, physics, etc., and that analysis
and systematization on scientific lines had to replace statements founded
on authority and tradition.

In the “humane studies” the rational side of the inquiry was even
more prominent than in natural science, because the material to be
operated upon was not amenable to direct observation by the senses in
the same way as the planetary system or the phenomena of hydrostat-
ics. In consequence, it was not so much observation as ratiocination
(reasoning) that served as a lever in the inquiries of the period of en-
lightenment. “The French encyclopaedists of the eighteenth century
imagined they were not far from a final explanation of the world by
physical and mechanical principles; Laplace even conceived a mind
competent to foretell the progress of nature for all eternity, if but the
matter, the positions and the initial velocities were given. The world
conception of the encyclopaedists appears to us as a kind of mechani-
cal mythology in contrast with the animistic mythology of the old reli-
gions.”154

Both sides of the scientific process are represented in the rational-
istic philosophy and science of these times—the mathematical method
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building up its conclusions on the basis of initial postulates by evolv-
ing consequences and relations of symbolic concepts, and the physical
method discovering the properties of facts ascertained by human ex-
perience and co-ordinating these facts as causes and effects under sci-
entific laws.155

This double aspect of rationalistic thought has to be clearly real-
ized and kept in view. It establishes a fundamental difference between
abstract reasoning in the domain of the “natural philosophy” of the age
of enlightenment and the activities of mediaeval schoolmen, who were
also masters of dialectical reasoning, but, as Bacon had shown with
decisive effect, were quite unable to do justice to experience as the
great storehouse of substantial knowledge.

On the other hand, the bold attempt to obtain an intellectual mas-
tery of nature—physical as well as human— forms the general charac-
teristic of the period even though it was embodied in two distinct cur-
rents—the rationalistic group proper, led by Descartes, drawing de-
ductions from a priori principles: and the empirical group, starting
with Bacon and looking to experience as the foundation of human ideas.

Let us notice more particularly that the representatives of the em-
pirical school—Locke, Hume, Adam Smith, Bentham—were them-
selves rationalists in so far as they trusted to purely intellectual inter-
pretation of the facts of mind and society.

The psychology of the associationists, the political economy of
the classical school, the social science of the utilitarians were gov-
erned by rationalistic conceptions. This is strikingly apparent in the
treatment of psychological problems. Locke’s and Hume’s ideas are
the results of introspection into the activity of the intellect. Peeling is
hardly sketched by this psychology, which attempted to explain the
working of the human mind by analysing the chance combinations of
ideas called forth by impressions from the outside world.

As introspective inquiry was concentrated on the intellectual side
of the associative process, it did not lead to greater results in the field
of psychology than those achieved by the purely abstract theory of
“faculties” built up by the school of J. Chr. Wolff. The difference be-
tween the two branches of the study consisted in their metaphysical
implications and in the manner of grouping ideas into accidental or
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permanent combinations, more than in a fundamental contrast in the
conception of mental life.156

The movement of moral ideas is especially characteristic in the
domain of education, one of the favourite subjects of eighteenth cen-
tury society. The article on education in the Encyclopaedia of Diderot
and D’Alembert is composed in a spirit of purely rationalistic Sensual-
ism.157 It starts from the axiom—je sens, donc j’existe. It sets its faith
in logic, and recommends reasoning as the unfailing method of impart-
ing truth to pupils. It prohibits fables and fairy tales. The prophet of the
second half of the century, J. J. Rousseau, on the contrary scorns pe-
dantic reasoning and appeals to emotion. But his Émile nevertheless
remains a product of intellectualistic thought, with this difference, that
instead of the pupil, it is the instructor who proceeds by clearly de-
vised plans and methods. The pupil is a kind of lay figure in which
impressions, associations and sympathies are called forth by a skilful
master.158

In political economy the influence of rationalistic thought was
deeper and productive of greater results. The simplification achieved
by restricting the inquiry to the working of the one motive of seeking
profit led to a brilliant display of dialectical skill and to many impor-
tant generalizations. And yet even here the cogency of argument and
the scientific character of the treatment were obtained at the price of a
wilful narrowing of the range of observation and the abstract treatment
of the subject.159 Modern students of economics have often called at-
tention to Ricardo’s one-sided but powerful analysis as the most char-
acteristic expression of the rationalistic frame of mind.160 Although his
work falls into the first half of the nineteenth century, he is in spirit a
thorough-going representative of the deductive method originated by
eighteenth century enlightenment.

In social science the method of rationalistic reflection was equally
conspicuous, although much more difficult of application, and there-
fore it did not yield scientific results similar to those achieved by po-
litical economy.

It is sufficient to mention the doctrine of the “state of nature” which
has inspired so many “Robinsonian” speculations of eighteenth cen-
tury philosophers and statesmen. It hinged on the notion that the natu-
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ral relations between a man and his fellows could be discovered by
careful introspection, freed from the distortions produced by prejudice
and sinister interests.161 Natural law had, of course, to be reconstructed
on lines traced by reason.

It was necessary for this purpose to start from the single individual
and to build up society as a combination of reasonable beings.

The fatal tendency of rationalistic thought towards the simplifica-
tion of experience by the isolation of the single individual162 explains
the indifference and even hostility towards the principal source of so-
cial experience, namely, history. The latter is not only ignored, but
treated with hatred and contempt, as a source of superstition and mis-
chievous authority.163

Having got hold of the individual as the isolated subject of analy-
sis, rationalistic thought proceeded to examine the guiding motives of
his conduct and came to the conclusion that all these various motives
could be derived from one main principle—the pursuit of happiness,
that is, the striving for pleasure and the avoidance of pain.164

There were also other views, but they did not obtain anything like
the influence achieved by the doctrine of selfishness. The experience
of life transforms selfishness into morality as regards others. The lead-
ing moralists laid stress on different considerations in order to explain
the transition from egoism to altruism: the derivation of morality from
utilitarian motives remains common ground for most empirical intel-
lectualists. It is highly characteristic that none of the older utilitarians
attached much importance to the educational influence of social sur-
roundings in moulding morality and transforming individual interests
into social habits and rules: this aspect of development was bound to
attract attention when historical conditions came to be taken into con-
sideration, and eventually it did lead to the formation of the group of
the so-called social utilitarians.

But history had no value for the rationalists themselves, and as
social development was for them merely the sum of individual experi-
ences, the entire transformation from selfishness to morality had to be
effected by means of the calculus of utilities.165

Rationalistic thought reached its highest point in Bentham’s ideal
of the greatest happiness of the greatest number, an ideal which in its
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quantitative formulation necessarily tended towards an accumulation
of material goods for equalized individual units.

Rationalistic enlightenment forms, as it were, the background for
the jurisprudence of the utilitarian stamp, which is still religiously kept
up in the law schools of twentieth-century England.

Before analysing the main points of that jurisprudential doctrine,
let us mention briefly a group of theories which, though constructed on
rationalistic lines, form a contrast to the utilitarian school. It may be
said on the whole that the rival views are in conflict because one takes
its stand on the principle of individual liberty while the other starts
from the idea of State coercion: the opposition has to be formulated on
broad lines and does not exclude a good many compromises and tran-
sitions, but I do not think the general drift of the contending schools of
thought can be mistaken. What may be called the liberal orientation is
represented most effectively by Locke, Rousseau and Kant. Their teach-
ing culminates in the idea of contract, as the basis of political and legal
organization. It is sufficiently known how the compromise settlement
of the English revolutionary period found its theoretical exponent in
Locke and was adapted to the requirements of Common Law by
Blackstone.

It may be worth noticing that the historical foundations of that
course of development were wider than the struggle between King and
Parliament, between monarchical discretion and the rule of traditional
law: the declarations of Right of the American Colonies embodied in
the Constitutions of single States and of the Union, provide eloquent
testimony to the profound meaning of the struggle for individual lib-
erty and for a government founded and supported by agreement.166

Rousseau’s position is more complex: he started from the notions
of natural freedom and of an original contract, but he is aware of the
difficulty of building up a commonwealth from individualistic materi-
als; and in his attempt to distinguish between the will of that common-
wealth (volanté générale) and the aggregate will of its members (volonté
de tous) he was driven to a unification of the State in the shape of a
“moral person,”167 endowed with absolute control over its component
parts. In the last resort there is not much to choose between Rousseau’s
ideal democracy and Hobbes’ ideal monarchy.168
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The roots of the dogmatic construction are obviously to be found
in a rationalistic individualism incapable of conceiving any other mo-
tives than those derived from personal interest and therefore incapable
of making room in a social life for any power but that of a strong per-
sonality—either individual or collective.

Kant introduced yet another factor. He was much impressed by the
works of Rousseau.169 But the principal factor in his estimate of the
world was the recognition of the imperative claim of individual con-
science.170 His famous ethical formula combines the idea of personal
duty and of universal law. In his view the ultimate sanction of social
order and of its rules lies in its justification before individual reason. In
so far as freedom appears as the fountain of law and of the State men
ought to obey rules because they are free to set them up in accordance
with their reason (Verstand). Kant was not very successful in working
out this magnificent principle of “self-determination” in detail,171 but
his speculations were anything but mere professorial exercises. They
reflect the innermost aspirations of continental idealists in the great
crisis of the eighteenth century. The Declaration of the Rights of Man
of 1789 was dictated by the same idea of freedom, and though frus-
trated on many occasions by harsh realities, it has remained the great
landmark and beacon of high-minded liberalism in the world.172

A second and entirely different current of thought must also be
traced from the troubled times of the wars of religion: it culminates in
the idea of authority as opposed to the idea of freedom. The terrible
object lessons of civil dissensions taught Bodin to look for decisive
sovereignty, as the pivot of political and legal arrangements.173 The
idea was not new: it had, for example, inspired Dante in his appeal for
a monarchy towering over the feuds of mediaeval Europe.174 With Bodin
the principle struck root in an abiding manner. Hobbes made it the
central notion of his political system. It is needless to rehearse the well-
known statements of his famous plea for the uncontested and absolute
authority of the sovereign in matters of law and opinion.175

It is perhaps worth while to point out that Hobbes was by no means
isolated in his contention that law and the State are to be governed by
a sovereign will based on overwhelming force. The great Jewish thinker,
Spinoza, in his detachment from practical strife, came to a similar con-
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clusion.176

As rearranged by Samuel Pufendorf, Hobbes’ doctrine became the
gospel of enlightened police government in Europe.177

In a sense its greatest triumph was achieved by the Napoleonic
rule, when it restored order in France, broke the bonds of the feudal
privilege in central Europe and settled the law of individualistic soci-
ety in the Code Civil.

As regards law, the doctrine of absolute sovereignty was by no
means confined to purely monarchical States: it was adapted by
Bentham to the requirements of industrial democracy in England.
Hobbes had already laid down that the form of government was not
material in itself: monarchical despotism was most appropriate for the
sake of unity, but other combinations were also possible, provided the
uncontested authority of government over the subjects was maintained.
Bentham, on his side, held that democratic institutions were desirable,
but emphasized nevertheless the absolute power of compulsion as the
necessary attribute of any government worthy of the name.178

He had no sympathy whatever with the vagaries of the French Revo-
lution and strongly condemned all measures likely to produce dissen-
sions and a decline of governmental authority.179 But he advocated a
rationalistic recasting of the laws in every direction—in private law, in
criminal law, in the judicial and administrative system. The one method
recognized by him as adequate was that of a systematic and rational
legislation culminating in a Code. The historical fabric of Common
Law and the process of casuistic expansion stood condemned as prod-
ucts of sinister interests and as fatal obstacles to a rational administra-
tion of justice.180

Bentham was not content with a general revision of law for pur-
poses of simplification and reduction to reasonable forms: he supplied
a material aim for the action of the improved machinery. This aim was
indicated by the doctrine of utility, which played so conspicuous a part
in empirical philosophy. Mere forms without contents had no meaning
for him, and he contrived to show to what extent the enlightened legis-
lator could further the greatest happiness of the greatest number. In
criminal law he tabulated, limited and justified the sanctions destined
to deter people from breaking the law. His teaching on the subject, as
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well as legislation for simplifying procedure, has undoubtedly exerted
a beneficial influence in throwing discredit on many barbarous prac-
tices of the English legal system. In this respect he worked in alliance
with the powerful philanthropic movement represented by Beccaria,
Howard, Haze, Grelet.

But he approaches this problem from a characteristic point of view,
as a legislator dispensing carefully devised doses of painful remedies
in order to assure the sanitation of diseased minds and to prevent healthy
ones from catching the infection. The centre of operation is placed
entirely in various forms of pressure from the outside— threats of con-
demnation by public opinion, threats of religion, threats of physical
suffering, threats of coercion by the government. The treatment of pri-
vate law is less interesting, but the tabulation of motives (security, lib-
erty, etc.) is conceived and carried out in a truly rationalistic spirit.

Bentham in his long career provided the living link between eigh-
teenth-century and nineteenth-century thought. The activity of his suc-
cessor in the field of jurisprudence— Austin—fell into the first half of
the nineteenth century, but in the direction of his mind he belongs en-
tirely to the period of rationalistic enlightenment. He did not contrib-
ute any new ideas to the creed laid down by Hobbes and Bentham, but
elaborated their ideas on jurisprudence in a more systematic and tech-
nical form. He thought himself that he ought to have been born a medi-
aeval schoolman or a German professor.

Might, as Sovereignty, is for him the characteristic sign of the State.
All questions as to justice and as to the aims of law are consigned to
the domain of positive morality.181 The rigid distinction between them
and the field of law makes it possible for the lawyer to dismiss trouble-
some inquiries as to political and social needs and claims. The general
halo of the happiness of the greatest number is still hovering round the
“province of jurisprudence,” although it is impossible to make out what
logical connection exists between the command of the Sovereign and
the utilitarian watchword. Austin’s statements, in their extreme bar-
renness, were the appropriate vehicle for a theory of law in the sense of
a formal machinery. As the bailiff serving a writ or the policeman ef-
fecting an arrest is formally justified by his warrant and would meet all
protests and complaints by a reference to that warrant, so the judge
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from Austin’s point of view is merely the agent of the Sovereign who
has appointed him and who guarantees the execution of his decisions.
It is not of his office to/ consider independently the justice of any claims
except those expressly reserved by law or logically derived from exist-
ing legal rules. It is curious that this formalistic doctrine should have
flourished in the surroundings of English Common Law in spite of the
fact that the best traditions of that system are bound up with a constant
striving to extend substantial justice to litigants, and to take into ac-
count as far as possible not only technical formalities but underlying
ideas of right. In England the cumbersome practice of judge-made law
has been constantly and rightly defended as the means of ensuring a
progressive adaptation to altered conditions combined with a tradi-
tional continuity. And yet Austin, in the same way as Bentham, was
naturally opposed to the unsystematic processes by which case law is
evolved. His rationalism demanded direct legislation and codification,
and he did not conceal his contempt for the historical traditions of
Common Law.182

In one of the modern textbooks based mainly on the Austinian
doctrine, the author (Salmond) finds it best to introduce a correction
by modifying the famous definition of law as a command of the Sover-
eign. For Salmond laws are the rules followed by the judges in the
administration of justice.183

This modification cannot be called a happy one: it begs the ques-
tion. It does not attempt to explain the relation between the judges and
statutory enactments or the function of the legislative power as such,
but merely describes the function of the judiciary without referring it
to any definite source. It could be maintained only if the judges were
eo ipso legislators or the legislators judges. Austin was not guilty of
such confusion, but simply declared all the acts of the judges to be
applications or derivations of the Sovereign’s commands. And so they
are—from a formal point of view. In order to get rid of the difficulty,
one has to introduce the material point of view by the side of the for-
mal: courts of law apply the law laid down by legislators, who are
either Sovereign or empowered by the Sovereign, but they also admin-
ister justice,184 that is, they consider conflicting claims in their sub-
stance and make use of their powers of formulation and application to
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supply gaps, to prevent miscarriages of justice, to remove crying abuses,
to make way for urgent claims.185

And what the judges are certainly doing in the restricted sphere
left open for their action, is at the bottom of the legislator’s action in
framing rules, although the latter are prospective while decisions are
retrospective. This being so, jurisprudence cannot disregard the mate-
rial aim of law without distorting one of its fundamental characters—
the tendency towards justice, and substituting for it a mere reference to
the machinery created for the attainment of this aim. Even from the
technical point of view such a treatment would be inadequate as posi-
tive law does take cognizance of public utility, morality (Gute Sitten),
good faith, etc. I should like in this connection to refer to the discus-
sion of the methods of judicial interpretation carried on recently by
French jurists: starting from the firmly formulated law of the Code
Napoleon, the leading representatives of French legal thought urge the
necessity of considering social aims for the purpose of the technical
application of law and denounce the purely logical treatment of juridi-
cal problems.186

It is clear, therefore, that the Austinian definition of law187 is inad-
equate and incomplete. Laws may be commands of the Sovereign in a
formal sense, but law is not the aggregate of such commands but the
aggregate of all rules directed towards ensuring order in the common-
wealth, whether these rules are made by legislators, laid down by judges
in their administration of justice or worked out by customary practice.
Law exists for the sake of order, while right is essentially the measure
of power. Hence an adequate definition of law is bound to reckon with
the concepts of order and power.188

This expansion of the formal definition is obviously connected
with the necessity of giving an account of the material aim of law.
Order in the commonwealth has to be ensured by delimitation between
the wills and interests of its individual members, a delimitation desig-
nated in ordinary speech by the term justice, while the share of interest
and power claimed by the Commonwealth or the Sovereign in the legal
arrangement takes into account the element of public policy. It is un-
necessary to pledge ourselves to any particular form of rival theory in
order to recognize that in one way or another room must be found in
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analytical jurisprudence for these conceptions, that the Austinian defi-
nition of law fails to account for them and that it is illogical to reintro-
duce them by the back door of positive morality.

The barrenness of the rationalistic method is equally apparent when
we analyse the teaching as to compulsion. Laws are formulated in or-
der to be enforced: so much is perfectly true. But is the sanction of law
to be always sought in coercion by the Sovereign?189 We have seen that
such coercion is in any case not the ultimate guarantee of legal order: it
requires to be supplemented by the express or tacit acceptance and
assistance of society at large, because, as has been said long ago, one
can conquer by bayonets but one cannot sit on them. The hangman, the
policeman and the soldier would not be strong enough to ensure social
order and obedience to law for any length of time if the people at large
were not disposed to back them.

Besides, supposing private individuals could be coerced to obey
the law, could the government be compelled to obey it? Are we to
agree with those who maintain that the will of a government represent-
ing sovereign power cannot be bound by law? Austin’s position leads
to this view, which was expressly discussed and accepted by Hobbes.
It certainly does not constitute a satisfactory solution, however, be-
cause it collides with the existence of Constitutional Law, a necessary
part of the legal order in civilized countries. In order to avoid the con-
flict, the theorists of coercion by the Sovereign are driven to maintain
that Constitutions are arrangements of government adopted by the Sov-
ereign for considerations of expediency, but lacking the essential char-
acter of legal obligation as regards the Sovereign himself.190

This plea of “confession and avoidance” can hardly be considered
to have settled the difficulty, because although it very properly draws a
distinction between government and the Sovereign, it cannot be as-
serted as a general principle that a Sovereign, even though he is free to
alter constitutional laws, can disregard or infringe them at pleasure.
The theoretical solution is not far to seek, as it corresponds with com-
mon-sense observation of what takes place in practice. Constitutional
law creates obligations in the same way as private law, but its sanc-
tions, as to persons possessed of political power, are extra-legal: revo-
lution, active and passive resistance, the pressure of public opinion.191
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The sanction is derived from the threat of these consequences.
The ultimate appeal to social forces in the background is more

strongly accentuated than in private law. And this is still more true of
international law, which is entirely formulated by agreement. Formally
it is an agreement between Sovereign States, and therefore the parties
are, according to the Austinian view, not to be bound by legal obliga-
tion to the Agreement. As there is no compelling sanction derived from
superior authority, the rules of so-called International Law would be
rules of positive morality.192

Such a conclusion is, however, not forced on us, if we recognize
that rules may be statements of law even when their enforcement de-
pends on extra-legal sanctions. We need not regard the treaty guaran-
teeing the neutrality of Belgium as a “scrap of paper” conditioned by
the sense of expediency on the part of Prussia and other Sovereign
States. We may deplore the “imperfect” effect of an obligation devoid
of the sanction of superior force, but this need not prevent us from
insisting on the legal character of a principle recognized by a solemn
agreement between parties

The third fundamental principle of rationalistic jurisprudence is
the notion of Sovereignty. Here again matters are simplified to such an
extreme extent that the principle becomes unworkable. The Sovereign
is defined as the person or persons wielding supreme power in the
State.193

Two objections have to be urged in this respect. In our days of
complicated political organization, it is not easy to distribute the mem-
bers of a commonwealth into the two classes of rulers and ruled and to
ascertain who wields supreme power in the State and who is in the
habit of obeying commands.194 In the case of the United States, for
instance, it is certainly not the President or Congress who can assume
the prerogative of Sovereignty. This prerogative may be attributed to a
constitutional convention while it is in being, but what of the normal
state of affairs when such a convention is not in being? Have we to say
that the Sovereign in the United States is the people? This has been
said not only by theorists, but by the United States themselves: “We,
the people of the United States, etc.” If this formula has a meaning, the
quality of Sovereignty should be attributed not to any person or group
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of persons supreme in the State, but to a social entity—the people or-
ganized by a historical process into a commonwealth.

The second objection concerns the idea of finality of decision in-
volved in the principle of Sovereignty. Such finality implies not only
uncontested, but undivided power. But again there are numerous Fed-
erated States in the world in which Sovereign power is distributed in
one way or another between the compound elements. Each State of the
North American Federation or in the Commonwealth of Australia pos-
sesses a guaranteed share of Sovereign power, and the Union superior
to all these fractional authorities is not a physical Sovereign in any
sense, but an entity of Public Law supported, as we saw in the case of
the War of Secession, by a possible appeal to extra-legal coercion by
the people, that is, by society at large. Indeed, cases are conceivable,
and have been actually observed, when political power within the State
was divided not on the lines of local concentration, but on those of
functional differentiation. This has often taken place in the shape of an
opposition between Church and State; both are powerful centres of
political attraction, and it has not always been the case that the secular
government has succeeded in obtaining the final supremacy. Imperium
and Sacerdotium did not only struggle with each other in the mediae-
val world, but had to combine in various ways, even in Protestant coun-
tries The cross-influences of the Parliament and of the Kirk in Scot-
land led to a most curious constitutional compromise between the two
powers, which stood the trial of some sixteen years wear and tear.195

It cannot be said that such experiments are the best means of ar-
ranging political society, but they show at any rate that the notion of
Sovereignty ought not to be taken as an absolute principle, but as a
generalization subject to various contingencies.

Altogether, critical examination of the results obtained by ratio-
nalistic jurisprudence reveals the fact that its solid achievements con-
sist in the analysis of certain formal conceptions of positive law. It
helps to explain the working of the machinery by which the legislative
power puts the rules decreed by it into operation by means of Courts of
Law and of the police. It does not solve the problems of the origin of
legal rules and of their relation to the life of society.



Chapter VI: The Nationalists.

A remarkable feature in the formation of social and legal doctrines is
the fact that the principal schools of thought arise and displace one
another under the influence of actual changes in world politics, as though
the material struggle for power or property was reflected in the con-
sciousness of thinkers and contributed substantially to produce change
in the orientation of thought. The interdependence between the two
courses of development may also be considered in the light of a verifi-
cation of ideals by their practical consequences. Although ideals and
arguments follow their own dialectical sequence, whenever they are
put into practice, their practical consequences claim a place in the pro-
cess, and this place is likely to be important indeed. Thus in the eigh-
teenth century the irritation caused by obsolete feudalism contributed
powerfully to produce rationalism, more particularly rationalistic poli-
tics and a rationalistic jurisprudence. On the other hand, the reaction
against the idea that State and Law can be deliberately changed ac-
cording to considerations of pure reason was reflected in the world of
thought by a renewed reverence for the irrational, the unconscious and
the subconscious elements of human nature and social life— for feel-
ing, instinct, imagination, tradition and mysticism.

The disillusionment brought about by the excesses of the French
Revolution obscured for a time the historical significance of the up-
heaval and brought discredit on the cult of reason as preached by the
Terrorists.196

The invasion of progressive militarism as represented by
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Napoleon’s Empire was stemmed by the unexpected vitality of back-
ward nations like the Russians, the Spaniards, the Tyrolese, by the te-
nacity of the British oligarchical regime, by the irrational revival of
religion in Prance and of patriotism in Germany. A tide of romantic
reaction set in towards a restoration of organic ties broken by the sac-
rilegious violence of rationalistic reformers.197

To no impatient or fallacious hopes,
No heat of passion or excessive zeal,
No vain conceits; provokes to no quick turns
Of self-applauding intellect; but trains
To meekness, and exalts by humble faith;
Holds up before the mind intoxicate
With present objects, and the busy dance
Of things that pass away, a temperate show
Of objects that endure; and by this course
Disposes her, when over-fondly set
On throwing off incumbrances, to seek
In man, and in the frame of social life,
Whate’er there is desirable and good
Of kindred permanence, unchanged in form
And function, or, through strict vicissitude
Of life and death, revolving.

XIII, 58 ff.:

The promise of the present time retired
Into its true proportion; sanguine schemes,
Ambitious projects, pleased me less; I sought
For present good in life’s familiar face,
And built thereon my hopes of good to come

With settling judgments now of what would last
And what would disappear; prepared to find
Presumption, folly, madness, in the men
Who thrust themselves upon the passive world
As Rulers of the world; to see in these,
Even when public welfare is their aim,
Plans without thought or built on theories
Vague and unsound, etc.

The literature of all the nations of Europe bears witness to the
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ardour and the creative force of the Romantic revival.198

The movement did not exhaust itself in efforts of imagination and
mystic sentiment. It led to momentous results in the world of philo-
sophical speculation and scientific method. Schelling tried to recon-
cile the two polar tendencies of the world—nature and thought—in his
synthesis of identity. Hegel constructed a system with a similar object,
but with much greater success. It is not our task to estimate the exact
shares contributed by Rationalism and by the Romantic revival to his
stupendous synthesis. It is sufficient to notice the necessary connec-
tion of Hegel’s teaching with the new meaning acquired by history.
The idea of the evolution of the Spirit in the world, which forms the
key to Hegel’s system, requires an embodiment in a historical sequence
which has to take account of historical realities in their organic devel-
opment: it substitutes the “cunning” of a Providence which operates.
through men’s passions and strivings for the naive schemes of deliber-
ate arrangement propounded by rationalist thinkers and reformers.199

In the domain of positive knowledge the path of the Romantic
movement is marked by the rise of a science of language, of compara-
tive folk-lore, of the history of religion. The unity of these branches of
study is perhaps best exemplified by the stupendous work of Jacob
Grimm for the national self-discovery of the German people.200

Cultural consciousness assumed in its various branches the shape
of schemes of universal scientific value and acquired a firm basis in
appropriate technical methods. Comparative philology became the lead-
ing science of the group, revealing as it does the marvellous interplay
of individual invention and collective thought, of logical categories,
physiological factors and psychological peculiarities, of tradition and
progress.

All these investigations were equally inspired by the belief in the
expansion of personal life in the shape of a wider national conscious-
ness requiring a psychology of its own.201

Such is the background against which stands out the rise of histori-
cal jurisprudence. In Italy the genius of Vico had discovered some of
the main features of the organic process in history almost a century
before they could be discovered by any one else.202

In England the protest against a reckless reshuffling of State and of
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law was sounded in clarion notes by Burke.203

In France the reaction in favour of history found a remarkable ex-
pression in St. Simon and his school.204

It was in Germany, however, that the Romantic movement in po-
litical thought crystallized in its most influential form. It is represented
mainly by the “Historical School of Law” initiated by Savigny.205 The
story of the literary conflict that led to the distinct formulation of its
tenets has been told innumerable times. A proposal by a distinguished
professor of Civil Law, Thibaut of Göttingen, to proceed to a general
codification of the statutes and customs of the various German States
in a logically coherent system on the pattern of Roman jurisprudence
and of the Civil Code of France, called forth an indignant reply from
Savigny, in which he contended that Law is as much a part of national
inheritance as language or religion, that it cannot be treated as dead
material to be cast and recast by professional jurists and statesmen
according to their view of what is reasonable. The ground for codifica-
tion had to be prepared by a careful study of national traditions and
requirements as regards law. This conflict between prominent repre-
sentatives of rationalistic and of historical conceptions of jurisprudence
gave rise to a rapid concentration of interests and capacities for the
purpose of the historical study of law. The directing principles of the
new school were well represented by a new periodical publication, the
Review of Legal History,206 started by Savigny, Eichhorn and their
friends. The programme of the school was as set forth in the first num-
ber: it distinguished two principal groups of juridical views and meth-
ods: the historical and the non-historical. The latter may lay the greater
stress either upon philosophy and the law of nature or upon so-called
common sense. It takes the view that each period has an existence and
a world of its own, and therefore produces its own laws independently
and arbitrarily out of its own insight and strength. History can only
serve as a moral and political collection of precedents.

“The historical school on the other hand starts from the conviction
that there is no perfectly detached and isolated stage of human exist-
ence. The present existence of every individual and that of the State
develops with immanent necessity from elements furnished by the past.
There is no question of choice between good and bad, in the sense that
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the approval of a given thing could be called good, the rejection bad,
but that the latter was nevertheless possible.

Rejection of what is given is, strictly speaking, an impossibility;
we are inevitably dominated by it, and we can only err in our judg-
ment, but not change the fact itself.

The non-historical school holds that law is produced on the spur of
the moment and in an arbitrary manner by those invested with the powers
of law-making, independently of the course of law in past times, and
purely according to the best of the convictions arising at the moment.”

The new departure was bound to lead to the reconsideration of the
main position of jurisprudence as understood by the rationalists. Law
was considered primarily not in its formal aspect as the command of a
sovereign, but in its material content as the opinion of the country on
matters of right and justice (Rechtsüberzeugung).

Instead of being traced to the deliberate will of the legislator, its
formation was assigned to the gradual working of customs, the proper
function of legislation being limited to the declaration of an existing
State of legal consciousness, and not as the creation of new rules by
individual minds. As regards the State, law was assumed to be an ante-
cedent condition, not a consequence of its activity. In this way direct
legislation was thrust into the background, while customary law was
studied with particular interest and regarded as the genuine manifesta-
tion of popular consciousness.

Curiously enough, the historical school of law was confronted from
the very outset by an awkward problem of German legal history; if law
was a spontaneous manifestation of the national mind, how could it
have happened that the German people had renounced a great part of
its vernacular rules and customs in favour of the Corpus Juris of the
late Roman Empire, compiled on foreign soil to meet conditions of
social life entirely different from those obtaining in Germany? The
founder of the “Historical School,” Savigny, attacked the problem him-
self in his monumental work on Roman Law in the Middle Ages. He
did not reach the critical period of “reception” in the fifteenth century,
but his treatment of the previous epochs shows that in his view there
was no break of continuity in the development of Roman Law at any
time between the fall of the Western Empire and the rejuvenation of
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the Corpus Juris in the fifteenth century; the connecting threads are to
be found in the transformation of Roman legal sources and rules by a
process of “vulgarization” similar to that which led to the formation of
Romance languages—Italian, French, Spanish—on the one hand, and
a slow revival of legal learning in the Law Schools on the other.207

This investigation of the preliminaries of reception was not suffi-
cient to explain the wholesale intrusion of Roman doctrines and of
professional civilians in a field which had been cultivated for ages by
the popular tribunals of the Schöffen and made to yield a harvest of
Germanistic conceptions and rules. The question was treated from all
sides by later writers, who dwelt on the antagonism between public
and professional opinion in this respect and, though recognizing the
value of certain improvements in technical matters and the helpless-
ness of dispersed local customs before the unified body of the “Com-
mon Law of Rome” as practised in Germany (Das Gemeine römische
Recht), insisted on the necessity of healing the grievous wound in-
flicted on the German people by the introduction of a body of foreign
law.208 The controversy was by no means confined to learned disserta-
tions on the subject, but the conflict between Romanistic and
Germanistic views materialized into a struggle between their represen-
tatives in connection with a task of immense practical value— the draw-
ing up of the Civil Code of the German Empire (Burgerliches
Gesetzbuch) which came into force on January 1, 1900. The first com-
mission to which the elaboration of the Code had been entrusted, worked
under the prevailing influence of Romanistic jurists, with Windscheid
at their head. The result of their labours proved to be an adaptation of
“Pandekten” learning to the conditions of modern Germany. It pro-
voked a storm of indignation on the part of the “Germanists.”

Beseler had already called attention pointedly to a contrast between
popular law and lawyer’s law. Now Gierke took up the cudgels against
Windscheid and his followers and formulated many concepts which in
his view were in contradiction to the historically recorded views of the
German people.209

These protests received wide support, and led to the formation of a
second commission which considerably revised the work of the first
and concluded its labours by the preparation of the Code in its present
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shape.
The importance of this episode in the history of modern law-mak-

ing can hardly be exaggerated. It shows to what extent theory and prac-
tice are intertwined in these matters. It shows also that the foundations
laid by the “historical school of law” in Romantic surroundings were
by no means obliterated by later developments, but have survived in
certain respects up to our own times. This is only natural, as actual
schools of thought cannot be separated by a clean cut one from an-
other, but necessarily overlap the borders of the doctrinal changes of
principles.

In fact, the champion of Germanistic codification, Gierke, stands
altogether as a representative of the tradition of the “Historical School
of Law” in its more recent and improved aspect. His staunch patrio-
tism is both the reason and the consequence of his adherence to the
standard of national consciousness as regards legal institutions and
rules. In all his works he tries to bring into strong relief juridical ideas
which he considers to be peculiar to the Teutonic race or, in a more
narrow sense, to the German people.210

An especially important case is presented by his theory of “asso-
ciative” development.211

From the point of view of Roman Law such an entity as a town
corporation is not a real person but a legal fiction adopted for practical
purposes, while from the Germanistic point of view it is as much a
reality as property. The “association theory” (Genossenschaftstheorie)
in the ultimate form given by Gierke, showed that the two Roman cat-
egories of universitas and societas do not make intelligible the types
produced by the Germanic law of association. It set in their place, by
the side of corporate association, Germanistic “communities of collec-
tive hand,” and pointed decisively toward the conclusion that the col-
lective person possessed an actual existence in all the forms in which it
was manifested. It has sharpened our discernment of the fact that ju-
ridical persons, even though not apparent to our sight, share this lack
of physical existence with all other juridical facts and concepts. As we
nevertheless ascribe reality to property or to an obligation, so too the
State, the commune, the society (Verein), the endowment (Stiftung),
are something real, not merely fictitious. If this realistic theory be
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adopted it is bound to lead to consequences which are not compatible
with the adoption of the Roman point of view, for the corporation will,
e.g., become responsible in the same way as physical persons in ac-
tions of tort: though malice cannot be attributed to a fictitious entity, it
may, of course, influence the conduct of unions of live beings. Again,
in Roman Law the property of the association is quite distinct from
that of the members, but in the realistic conception—which, e.g., is
very clear in regard to gilds— there can be no clear division between
fictitious and ordinary property, and the rights of the members extend
to the property of the craft as such. The gild-chamber, the gild furni-
ture, the capital accumulated by contributions, entrance fees, penalties
and gifts, served not only the ends of the association, but also the eco-
nomic, social and other purposes of the members. Every associate might,
for example, use the gild house for his convivial pleasures, each could
demand support or loans from the capital of the gild, and so on. These
benefits were not, however, indispensable to the gild members in the
same way as the use of the “commons” was to the members of the
“Mark”; the gild property was devoted in a far greater degree to the
whole body as such. From the beginning, the entire body of gild mem-
bers stood opposed to the individual in a far more pronounced manner
than was originally the case in Mark associations; and this is explained
by the fact that there was not in the case of the crafts, as there was in
the case of rural communities, a complete coincidence of the purpose
of the group with the aims of its members. The craft was not designed
to further merely the interests of individuals,—it was precisely in the
older period that it had to serve the interests of the association, the city,
and the purchasing public.

Thus a moral person is in no way a fictitious being devised by
lawyers in order to facilitate certain business operations: it is a real
union, or a unit, in the sense that its existence and functions form a
necessary part of the life of the group of live persons who are joined as
its members. A craft-gild, a city, a State, are real beings, who live in the
life of their members, possess a distinct consciousness and a common
will, although their existence stretches over generations and is not in-
terrupted by the disappearance of particular individuals included in it
or by the appearance of others. This being so, the moral person is not



Inroduction to Historical Jurisprudence/111

only a necessary complement to the individual lives concerned, but it
ought to be subjected to all the consequences of the notion of real
personality.

All these features are attributed to the “real” corporation on the
strength of a Germanistic tendency, although it is claimed at the same
time that the interpretation of the juridical person has a basis in the
nature of man and of society.212

The work of the “Historical School of Law” has not been done in
vain, and later developments did not simply wipe it off the slate. If the
rationalistic schools had cleared up the logical connection between the
formal principles of positive law, the Historical School and the Ro-
mantic movement have established once for all the view of the organic
growth of institutions and rules and have substituted for the rationalis-
tic conceptions of the period of enlightenment a wider view of indi-
vidual and social psychology. But the mystic nationalism of the Ro-
mantic theory has not stood the test of critical examination and of sci-
entific progress. Nations are live beings in a certain sense, but not in
the same sense as individuals: they are not circumscribed to the same
extent in their development by unyielding forms, they react more freely
against circumstances and command a wider range of adaptation. Tra-
dition is a powerful factor in their life, but so is progress. The actual
course of European history did not remain under the law of reaction
and conservatism: after taking a rest for a generation or two, it started
again on the track of reforms and change. In the special field of juris-
prudence we have already noticed some of the deficiencies of a rigidly
nationalistic doctrine. But the best way of realizing the limitations of
the Historical School of Law is to listen to the words of one who him-
self began as an adherent of the school, but eventually struck out a line
of his own—I mean Ihering. No one was better qualified to appreciate
the value of a historical study of the factors influencing law, than the
author of the Spirit of Roman Law. But he felt more and more that the
progress of law is not merely the result of an unconscious growth con-
ditioned by innate character and by environment, but also the result of
conscious endeavours to solve the problems of social existence. More
perhaps than any other form of human activity, law is directed towards
aims; it receives its orientation not only from the past but from the
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future. It may miss the mark or attain its objects in particular matters,
but it is prospective and a function of consciousness in its very es-
sence.213

This leading idea has played a part in the subsequent development
of jurisprudence, and we shall have to revert to it by and by: at present
it will help us to understand why the teaching of the Historical School
of Law had to give way before new methods.



Chapter VII: The Evolutionists

No event in the history of scientific thought has had a greater influ-
ence in shaping the habits of mind of researchers and philosophers
than the rise of Darwinism. The biological view of evolution focussed
in that expression has come to dominate not only natural science, but
also the study of man and of society.

The decisive feature of the Darwinian synthesis was the applica-
tion of biological evolution to animal species; a further step led to
the application to social groups of his views of the struggle for exist-
ence, of the survival of the fittest, of the processes of selection, of
adaptation by heredity, of the unity of organic life. It has given a rude
shock to many time-honoured prejudices and has naturally called forth
fierce opposition. By the side of the supporters of confessional dog-
mas appeared idealists who believed that the spread of a doctrine
starting from a biological basis endangered the dignity of man and
the value of his creative power.214

Some of the shafts directed against Darwinian views struck home,
but they reached only the more rash among his followers, who had
come to regard the biological formulae as rules of thumb fit for auto-
matic application to all problems of history, ethics or social science.

Such pruning of the branches did not, however, harm the roots in
any way. The main principles of the movement have proved a most
potent ferment in the development of social studies. Three ideas
emerge as especially powerful in this respect: the idea of gradual
adaptation to circumstances, the idea of a continuous connection be-
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tween the lowest and the highest forms of animal and human life, and
the idea of a transformation of individual faculties through the life of
social groups. In their combined effect these three leading ideas con-
stitute the mainstay of the doctrine of evolution which has set its stamp
on the scientific thought of the last seventy years. Needless to add,
neither the special biological tenets nor the general views which ac-
company them were entirely and exclusively the personal products of
Darwin’s genius: their greatness and fruitfulness depend, of course, on
the fact that they focus the strivings and intuitions of a whole period of
scientific thought.

A saying of Ihering’s may be taken as the appropriate epigraph to
the Evolutionist movement in Social Science: “Law is not less a prod-
uct of history than handicraft, naval construction, technical skill: as
Nature did not provide Adam’s soul with a ready-made conception of a
kettle, of a ship or of a steamer, even so she has not presented him with
property, marriage, binding contracts, the State. And the same may be
said of all moral rules.... The whole moral order is a product of history,
or, to put it more definitely, of the striving towards ends, of the untiring
activity and work of human reason tending to satisfy wants and to pro-
vide against difficulties.”215

The teleology of the legal process is underlined in these words by
the side of its causality, and the fact that law is striving consciously to
achieve social aims makes its study particularly interesting from an
evolutionary point of view. To be sure, political and jurisprudential
changes often lead to unforeseen results—witness the frequent cases
when the excess of discipline has produced outbreaks of anarchy—
but, apart from such cases of “heterogeneity” the effect of laws con-
sists to a large extent in adaptation to conditions. Both invention and
tradition play characteristic parts in this process.

In the long history of civilization the first steps are in many re-
spects the most decisive. Indeed, the proper expression would be “early
stages” rather than first steps: when first steps were made, there was as
yet no one to record them and to reflect on them, and the scanty mate-
rial remnants of prehistoric archaeology hardly justify the sweeping
theories which have sometimes been constructed in accounting for them.

Nor has the study of savage races led to the discovery of primitive
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tribes immediately related to the higher apes which are supposed to be
our nearest cousins among animals.

Yet, though even the most rudimentary forms of culture known to
us are very complex and replete with various accomplishments, we are
justified in considering them at early stages and in tracing the incipient
forms of social organization and law in their arrangements. These cul-
tural origins supply us not only with simpler combinations and more
clearly defined natural conditions, but they possess the inestimable
advantage of presenting themselves in a very great number of instances
and varieties which shade off one into the other and offer welcome
opportunities for comparative investigation. This is so much the case,
that comparative jurisprudence has almost become synonymous with a
study of primitive societies, although, of course, such a connotation is
by no means rendered necessary by the aim of the study.216

The attention of students was directed towards this “anthropologi-
cal” origin in many centres at the same time The atmosphere of social
studies was literally charged in the second half of the nineteenth cen-
tury with anthropological inquiries. It is sufficient to mention Bachofen’s
investigations on mother-right, Morgan’s on classificatory relationship,
McLennan’s observation on exogamy, Bastian’s ethnographic paral-
lels. Nor were the excursions of anthropologists restricted to particular
problems of social intercourse. General surveys of evolution and at-
tempts at formulating empirical laws made their appearance by the
side of innumerable monographs. Among these a most conspicuous
place may be claimed for Maine’s work—not only in Great Britain,
but among all students of legal anthropology in Europe.

It is not necessary to dwell on the conditions which contributed to
give a definite direction to Maine’s thought and to his writings. As a
professor of Civil Law in Oxford he acquired interest in the historical
formation of the legal system of Rome and presented the main threads
of Romanistic study as an example of “Ancient Law” development in
an attractive and suggestive book.217 But Maine’s principal contribu-
tions to jurisprudence were those volumes on Village Communities,
on Early Institutions, on Modern Custom and Ancient Law which were
written after his return from India, when his thoughtful mind had been
awakened to the social aspects of law in its organic processes of adap-
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tation revealed by a comparison between such vastly different bodies
of custom as those of the Indian and Germanic village communities, of
Slavonic joint families, of the clans and clientships of the Celts. In
point of method Maine presented the greatest possible contrast with
the abstract rationalism of Austin’s analysis: he expressed his disagree-
ment with the latter in a remarkable section of his book on Early Insti-
tutions.218 As regards the Romantic school, he never took occasion to
state an opinion, though the influence of Savigny may be clearly per-
ceived in the book on Ancient Law; his method became, however, dif-
ferentiated from that of the “Historical School of Law” in his later
writings. No stronger contrast could be imagined than his treatment of
Communities and that of Gierke: while the latter insists on the
Germanistic peculiarities of the Mark and of the craft-gild, Maine uses
v. Maurer’s materials in order to impress on his readers the idea of a
constantly-recurring combination which is no more German in essence
than it is Indian or Slavonic, a combination produced by an undevel-
oped sense of individual right and natural union among the members
of a village settlement. His interpretation of the evidence may be right
or wrong, but it is certainly not the part played by the nationalistic
element which he wants to emphasize, but the similarity in the meth-
ods of husbandry and land-tenure employed by different nationalities
in similar conditions. Maine had a great following among continental
writers—M. Kovalevsky, for instance, showed his adherence to Maine’s
views by the very title of his best book.219

Other students took up the same task without standing in direct
connection with the British writer. R. Dareste220 may be mentioned on
account of his excellent sketches of legal customs and institutions from
all parts of the world. Post221 gathered an enormous mass of material
from the life of savage and barbarian tribes.

J. Kohler, besides writing copiously himself on comparative law
on anthropological lines, has formed an important centre of study in
his Review of Comparative Jurisprudence.222

One feature of these works illustrating the natural history of legal
customs and rules by comparison and analogy has been the attempt to
formulate generalizations as to normal sequences of development, or
what may be called empirical laws of jurisprudence. We read, for in-
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stance, in Maine’s Ancient Law that the course of this development
proceeds from status to contract.223 A favourite scheme of social evo-
lution starts with sexual promiscuity in the earliest stage, and marks
the advance from anarchy to the horde, then to the clan, then to the
family household which itself is constructed first on polygamic and
later on monogamic lines. From an economic point of view the com-
monly accepted sequence of stages consists in the transition from a
society of hunters and fishers, to a nomad pastoral organization, then
to an industrial and commercial, ultimately to capitalistic intercourse.224

These references may be sufficient to show on what broad lines
comparative study has been carried out and from what different points
of view legal problems have been approached by it. Marriage, hus-
bandry, crime and punishment, succession, possession and contract have
all been treated by the anthropological school as devices to meet vary-
ing social conditions, and the relative character of the solutions ob-
tained has been as much to the fore as the analogies in the treatment of
similar problems by nations and tribes situated in very different sur-
roundings.

The work of the anthropological school as regards law has been
largely descriptive and carried on rather in width than in depth. It was
supplemented by another line of inquiry, akin to the former one in its
premises and aims, but altogether different in technical method. I mean
the sociological treatment of legal facts that became usual in the sec-
ond half of the nineteenth century. The apostle of the sociological creed,
A. Comte, did not pay much attention to law; it was absorbed for him
in the general course of historical development.225

Spencer was led by his studies in descriptive sociology to consider
customary rules and institutions among the materials for empirical gen-
eralization,226 and his determined attitude in the controversy between
the State and the individual made it necessary to formulate views as to
the direction of social evolution (“the coming slavery”). But these frag-
mentary surveys do not count seriously in the history of juridical
thought. An important departure was made, on the other hand, by
Ihering. In his earlier writings he had touched on several vital prob-
lems of general jurisprudence. He had contrasted in his Spirit of Ro-
man Law the technical methods of the professional lawyer with the



118/Paul Vinogradoff

customary, half-religious formalism and the common-sense equity of
popular legal lore,227 and he had come to the conclusion that both meth-
ods are justified in their time and place, one in the initial stages of
juridical formation, the other in epochs of advanced civilization and of
complex intercourse. These observations suggested a different appre-
ciation of national and international factors in jurisprudence and posi-
tive law: while in early periods legal rules grow more or less organi-
cally, like language and myth, later stages are characterized by univer-
sal and, as it were, impersonal conceptions, which, like coins of stan-
dard value, circulate without difficulty right through the world. In the
Review of dogmatic Private Law which Ihering conducted with Gerber,
he gave great prominence to the special craft of the lawyer and to meth-
ods of dialectical analysis and dogmatic construction. But he insisted
energetically on the social aims of juridical activity, attacked with bit-
ter scorn the tendency towards the self-satisfied exercise of juridical
logic divorced from practical needs,228 and represented the process of
legal formation as a “struggle for right” among contending individual
and social claims.229 While illustrating forcibly the value of a stubborn
assertion of the concrete will, he broke with the abstract conception of
the will in itself (an und für sich) apart from aim and motive, and sub-
stituted in his famous definition of right the protected interest for the
limited will.230

But Ihering’s most important contribution to the general theory of
law is given in his Zweck im Recht (the “Aim in Law”), a work which,
in spite of its absence of symmetry and occasional lengthiness, pre-
sents one of the principal landmarks in the history of jurisprudence. It
traces the conditions under which the individual and society co-oper-
ate in evolving rules of conduct. The governing ideas are that all hu-
man conduct being directed towards aims, these aims are bound to be
determined by utility, the striving towards good and the avoidance of
evil. The secret of history consists in the fact that good and evil are
estimated in their values not by individuals, but by society, and that
social aims are engrafted on individual consciousness by the educa-
tional action of society in fashion, in conventional rules, in moral train-
ing and ethical ideals, lastly and most effectually—in law. The history
of juridical conceptions and institutions is devoted to tracing the evo-
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lution of this social education conditioned by all the varying influ-
ences of race, geographical situation, climate, economic arrangements,
political organization, relations with neighbours, cross currents of reli-
gious and scientific ideas, etc., but ever tending towards a welfare
achieved by social means. In the light of this orientation one comes to
understand the meaning of the protest against the “Historical School of
Law,” a school pledged to the cult of rigid national personalities de-
pendent on the past and barren as to the future.231

I have already called attention to the revival of interest in juridical
analysis and in juridical construction which characterizes Ihering’s
work. He always felt and spoke as a jurist, and did not want to ex-
change the sharp definitions and compelling inferences of the lawyer
for the hazy descriptions and the fluid transitions of historians. This
firm attitude of trained lawyers is very noticeable in other works on
sociological jurisprudence. I will select two as examples of a powerful
current in the literature of the end of the nineteenth century. Jellinek’s
writings are devoted to problems of constitutional and administrative
law. The book which immediately concerns us now is his General
Doctrine of the State (Allgemeine Staatslehre); its chief aim is to as-
certain the relations between political arrangements dependent on so-
cial conditions, on the one hand, and the rules which constitute the
positive law of the State on the other. Apart from a valuable discussion
of various theories bearing on the subject, the work is chiefly interest-
ing on account of the light it throws on the part played by legal rules in
upholding political systems.232 It must be added, however, that the ele-
ment of systematic construction predominates over the exact study of
the facts in such a way as sometimes to distort the true meaning and
perspective of institutions. This defect is very noticeable in the treat-
ment of English Law, where Jellinek’s rather arbitrary generalizations
compare unfavourably with the masterly exposition of Dicey, derived
from an intimate and profound understanding of Common Law.233

Another significant current of thought connected with the evolu-
tionist movement in jurisprudence may be seen in the revival of a modi-
fied conception of the law of nature— not in the rationalistic sense, of
course, but in that of a striving towards ideals. If, as Ihering put it, law
has not only to register actual rules and to explain their origin, but also
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to aim at the solution of social problems, it is not wrong or presumptu-
ous to reflect on the general principles which in the present state of
civilization we ought to accept as the guiding lights for legislators and
reformers, and as the critical tests for approving or disapproving exist-
ing rules of positive law. The idea of constructing a sociological juris-
prudence has been embodied recently in a work by Professor Eugen
Ehrlich of Graz. He defines its scope in the following words: “The
primary and most important task of sociological law (law on a socio-
logical basis) is therefore to separate the component parts of the law
ruling, regulating and determining human society, from mere decisions
in individual cases, and to prove their organizing nature. This was rec-
ognized first in Constitutional and Administrative law. Indeed, no one
doubts nowadays that State law means the organization of the State
and does not exist for the purpose of settling quarrels but to define the
position and tasks of the State-organs and the rights and duties of State
officials. But the State is first and foremost a social union.”234 The
principles of law are bound to be social in their essence.

Such principles are bound to be broad and general, but they cannot
be universal and eternal: they appeal to the nature of men, not in the
abstract, but as defined by circumstances. Every age will have its own
ideals in this respect, although such ideals are bound to have some
connection with each other. The ancient world ended by condemning
slavery on the strength of the law of nature, the mediaeval polity was
overthrown when serfdom was condemned as being against nature,
and present-day society is condemning ruthless competition as being
against the law of nature. The appearance of such watchwords cannot
fail to be ominous. They enlist strong sympathy when “there’s some-
thing rotten in the state of Denmark.” In this sense attention may be
called to such works as Stammler’s Right Law (Das richtige Recht)
which has been hailed with approbation by many thinkers in continen-
tal countries, for example, by Saleilles, who accepted it as “a law of
nature with variable contents.”235

A similar idea is expressed in a suggestive volume by Saleilles’
fellow-countryman Charmont.236

As in the case of Jellinek, the value of Stammler ‘s book lies in the
leading idea of the author and in the method advocated by him, much
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more than in the use he has made of his own suggestions. Instead of
operating within the limits of a shifting scheme of ideals, Stammler
proceeded to lay down a set of standard formulae devised on a ratio-
nalistic pattern for all time. His four standards have no value for the
advancement of juridical thought, and as for his Theory of Law,237 with
the pretentious epigraph “non est mortale quod opto,” it is hardly too
much to say that it is presented in such a pedantic manner that it is
almost impossible to read the big volume dedicated to it, and quite
impossible to make use of for any definite purpose. It had been better if
the author had taken to heart the admirable precepts of his own Right
Law.

On the whole, there can be no doubt that the idea of evolution has
had a potent influence on jurisprudential studies. It has not only sup-
plied jurists with a suggestive explanation of the sequences of changes
through which all systems of positive law pass in their history, but it
has indicated a proper method for estimating the course of this devel-
opment: we all recognize now that law has grown by conscious efforts
towards the solution of social problems conditioned by causes which
spring from previous stages of development and from the influence of
surroundings. At the same time, the task of unravelling the sequence of
evolution in law and right lies in truth at the source of all juridical
activity. Evolution in this domain means a constant struggle between
two conflicting tendencies—the certainty and stability of legal sys-
tems and progress and adaptation to circumstances in order to achieve
social justice.



Chapter VIII: Modern Tendencies in
Jurisprudence.

Recent developments in the domain of jurisprudence have not yet as-
sumed a sufficiently distinctive character to entitle them to rank as a
new epoch in the history of that science. Nevertheless there are certain
features, common to the work of writers of the beginning of the twen-
tieth century, which deserve attention and are likely to advance the
study towards new vistas.

To begin with, we have to notice a strong critical tendency: instead
of the enthusiasm called forth by the earlier instalments of compara-
tive study, an attitude of scepticism and searching investigation has
been assumed by leading writers. Jellinek, for example, has expressed
great disappointment as to the results achieved by anthropologists in
their comparative surveys.238

Even more characteristic are the critical objections of the most
brilliant legal historian of modern England— F. W. Maitland. He was a
decided sceptic as regards many generalizations proposed by Maine—
not, however, because of any opposition to relativism. On the contrary,
he fully admitted that legal as well as social and political phenomena
are produced by the flow of historical circumstances, but it seemed to
him that writers had been guided in their work more by their wish to
prove preconceived theories than by a careful consideration of the evi-
dence. His developed sense of historical criticism rebelled against
Maine’s assumptions and lack of careful investigation of sources.239

As regards primitive kindred, for instance, Maitland lays stress on the
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difficulty arising from the fact that ancient Anglo-Saxon and Germanic
law recognized relationship on the female as well as the male side. In
his view, there can therefore be no question of grouping the corre-
sponding societies into patriarchal clans, which stand or fall with the
conception of agnatic relationship. Again, in his criticism of Maine’s
theory of the village community, he held that there is no evidence of
original communalism. Altogether, the theory of “stages” seemed un-
necessary and misleading to him; why should one assume that all na-
tions are constituted on the same lines and reproduce the same charac-
teristic features in their treatment of economic and social problems?
For Maitland, on the contrary, nations manifest such great differences
of character and intellect that some national groups would be bound to
skip certain stages, which other more backward units might pass
through.240 Obviously such criticism might be directed with even greater
justice against the speculations of German writers like Kohler, than
against the theories of Maine.

It is, however, important to notice that Maitland’s opposition chal-
lenged not the method itself, but rather the indiscriminate way in which
the comparative anthropologists worked out their ideals. He did not
maintain that because there were so many fallacious analogies, all re-
course to analogies is unsuitable.241

As, however, the comparative method cannot be completely dis-
carded, Maitland himself did use it repeatedly, and, in fact, he has shown
by his very attacks how the same problems may be approached by a
similar road while avoiding the pitfalls into which the former votaries
of the school had stumbled.242 For instance, the development of the
idea of a corporation in England was studied by him in relation to
German theories, and it was for this purpose that he translated a sec-
tion of Gierke’s work. In his analysis of kinship he protests against
patriarchal theories, but goes a long way towards accepting the view of
matriarchal origins of the family, etc.

The necessity for revising the comparative method is one of the
lines on which modern jurisprudence has to take up the thread of in-
vestigation. Inferences must be preceded by a careful study of indi-
vidual cases, and in this study juridical analysis ought to receive more
attention than has been the case hitherto. This side is very poorly rep-
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resented in the books on anthropological jurisprudence, which, even
when written by lawyers, generally suffer from a tendency to put to-
gether things which are in reality unconnected.

The accumulation of somewhat indiscriminately collected facts like
those presented by Post, Kohler, Kovalevsky, etc., had its justification
in the necessity of preliminary surveys on broad lines. What is wanted
now is to take our stand on the careful analysis of one or the other rule,
relation or institution, as illustrated in its formation, development and
decay by the facts of comparative jurisprudence. Steinmetz’s mono-
graph on crime and punishment in primitive society may serve as an
example of the proper application of such a method.243

By the side of the critical tendency, there are signs of the appear-
ance of a new constructive point of view. It is suggested forcibly by the
great social crisis on which the world is evidently entering even now.
The individualistic order of society is giving way before the impact of
an inexorable process of socialization, and the future will depend for a
long time on the course and the extent of this process. I should like to
recall some remarkable pages by a German economist, who in 1890
looked on Great Britain as the land of promise for a “social peace”:

“How could the inheritance which represents our highest spiritual
and moral possessions and whose guardians we are, be considered en-
tirely secure? If the movement which threatened to annihilate it, as-
similates it in such a way as (itself) to carry it towards the future; if
instead of battling against existing society, it helps to develop it. But
we seem farther than ever from such a solution; it demands an almost
impossible amount of insight on both sides: it means that the masses
should understand that the progress of mankind can only be gradual
and peaceful, for it means indeed not the education of a few but of all,
including every individual. Is it not thoroughly unscientific to advance
the opinion in a century devoted to historical research and the doctrine
of evolution, that an ideal state of society could be attained at one
stroke, by means of external changes, and that progress means any-
thing else than the development of what already exists? But the under-
standing demanded from the upper classes is not less hard, namely, to
own that new times with new demands have now dawned and it is no
longer possible to ‘put new wine into old bottles.’ Instead of such in-
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sight we find overbearing behaviour on the one side and suspicion and
hatred on the other; the people are divided into two nations, out of
contact, and without understanding for each other; they feel and think
discordantly and, as Lord Beaconsfield said of his country, ‘they are as
much strangers to each other as if they had been born in different hemi-
spheres’.”244

It cannot be expected that the immense changes that are taking
place in the domain of positive law should be accompanied by an easy
and smooth transformation of jurisprudence. The process has, how-
ever, produced some remarkable speculations in that field, and they
are distinguished in a characteristic manner as much by negative ten-
dencies as by constructive features. Duguit’s work in France occupies
a prominent position in this respect.245 He sets out as an uncompromis-
ing opponent of the juridical personality of the State, which he treats
as a mere fiction, devised to conceal the matter-of-fact preponderance
of particular persons or groups. Instead of this “exploded” view he
desires to set up the conception of social solidarity with public ser-
vices and duties corresponding to it. It is not difficult to perceive that
this change of attitude has been inspired by a general hostility to the
State constructed on the lines of the conceptions of personality and
will. It is more than doubtful, however, whether the author has suc-
ceeded in providing his nation of social solidarity with sufficiently
definite attributes to enable it to act as a foundation for a system of
law. We may extend or minimize the part played by the organized com-
monwealth in the life and conduct of its individual members, but it is
difficult to see how even a socialistic commonwealth can get rid of the
contrast between the personal and the public, the social and the indi-
vidual. As a society organized for rule, it is bound to assume the form
of a superphysical person.

Duguit’s second position calls forth even stronger objections. He
denies the existence of right as distinguished from law, the existence
of subjective and individual claims of justice as distinct from objective
rules.246 (The subjective right, Droit subjectif, of Continental jurists.)
He believes that men’s position and activity in society are sufficiently
defined by the duties imposed on them by social solidarity and points
to the frequent cases when society demands the curtailment and sacri-
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fice of the most elementary “rights”—e.g., claims to property and even
to life. I will merely refer my readers to the pertinent criticism of
Saleilles,247 who, while recognizing the cleverness of Duguit’s deduc-
tions, rejected them as subversive of the very essence of law. As long
as society is made up of live individuals, its structure and order are
bound to proceed from combinations between them, and if rights are
assigned and limited by law, the latter appears, on the other hand, as a
product of compromises and agreements which assume the technical
shape of rights. The necessary renunciations and sacrifices are at bot-
tom measures of expediency and of self-defence, and their apparent
opposition to individual aspirations is in truth the surrender of casual
licence for the sake of a reasonable assurance.

Another interesting symptom of the fermentation in the domain of
jurisprudence is presented by Professor Eugen Ehrlich’s book, Ele-
ments of the Sociology of Law. The writer seeks to show that the law
administered by the courts of justice is only a small part, and the most
external part, of the juridical process. The real roots of law rest in the
soil of everyday intercourse, of social custom, and the greater the tech-
nical severance of legal rules from this broad social basis, the worse
for society at large. All the misunderstandings, the encroachments, the
pedantries of modern legal systems may be traced to this source. We
are reminded of the arguments urged by von Bülow in his attack on the
logical method of interpretation in German law, but the contributions
of Ehrlich are stated in a much more comprehensive form, and connect
themselves, in the past, with Puchta’s teaching, while they point in the
future to a recasting of legal rules and institutions to fit the require-
ments of a socialistic development. Subjective “right” has to suffer
again in the process, because social needs and conventions are assigned
the preponderant role in the forming of legal rules. Another Austrian,
Professor A. Menger of the University of Vienna, has taken upon him-
self the task of criticising in detail the rules of the German Civil Code
from a socialistic point of view, and has sketched the outlines of a
socialistic legislation.248 But his work, though very interesting, belongs
rather to the field of positive law than to that of jurisprudence. There
can be no doubt in any case that the socialistic movement cannot con-
tent itself with vague and sentimental attacks upon the existing legal
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order and the jurisprudence of the individualistic State. It is on the way
to putting forward jurisprudential theories of its own.

We may like it or not, we may hail the recasting of social values or
deplore it, but we have to make up our minds that the transformation is
taking place as an episode of historical evolution. Let us remember the
attitude of a great representative of an aristocratic civilization, Alexis
de Tocqueville, before the advent of democracy. Something similar
may be witnessed now in a book like Dicey’s Law and Opinion: it sets
before us in a concise and vivid contrast the elemental struggle be-
tween the individualistic tendencies, as illustrated by Bentham, and
the rising tide of socialistic conceptions resulting in a crisis of English
juridical thought and legislation.

From our point of view these ideas are expressive not only of the
social anxieties and strivings of our time, but also of a scientific move-
ment. Law has to be studied in constant reference to the movement of
public opinion at large, because it is not only technical, but broadly
historical: philosophers, naturalists, economists, students of political
science, jurists, have all been thinking and talking of evolution. Its
manifestations have been studied among the totem groups of Austra-
lia, the clans of the Celts, the communities of the Indians and of the
Slavs, the towns of mediaeval Germany. It is time that we should turn
to the evolutionary crisis in which we are ourselves implicated nowa-
days. The ground is shifting under our feet and it is no use pretending
that the province of law alone remains steady and immobile in the
midst of the general transformation.

But is it not possible to put together a certain number of funda-
mental principles of jurisprudence derived from the universal require-
ments of the human mind, and to constitute in this way a formal theory
of law,249 independent of modifications brought about by national, geo-
graphical, political peculiarities? Such is really the claim of so-called
“general jurisprudence.” It may be observed at once, that such a claim
seems rather odd on the part of writers who have renounced the con-
ception of a law of nature and pin their faith to positive law. Though
Wolff and Kant could map out schemes of universal jurisprudence,
Austin and Holland have no right to do so. Nor does it make the at-
tempt less inconsistent on the part of these latter writers, that they limit
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their province of jurisprudence to the law of the civilized world. What
is the civilized world? When did it begin to exist? Is Christian civiliza-
tion to be included in it? Is the law of the Roman jurists to be consid-
ered? Have Plato and Aristotle the right to speak on the philosophy of
law? Are Mohammedan and Brahmanic conceptions to be excluded
from consideration? Is it irrelevant for jurists to observe the begin-
nings of ideas of judicial authority, of public sanction, of private right,
of family arrangements, of property, of possession, of cooperation? It
would be difficult, to be sure, to embrace the whole range of human
development by ideas of universal jurisprudence, but if we have to cut
off arbitrarily parts of this development for the sake of unity of treat-
ment, this surely shows that a scientific treatment of the subject ought
to aim not at absolute and universal, but at relative constructions.

And when we examine modern textbooks of general jurisprudence
in detail, we do find that the universal element in them is, at bottom,
restricted to a statement of queries and a registration of disagreements.
The setting of these queries is not accidental. All systems of law have
to deal with rules and rights. All have to classify their material under
the headings of public and private law. All consider delict and com-
pensation, crime and punishment. All treat of status and contract, of
things and obligations, etc. But suppose that, after drawing up your
table of contents, you proceed to define law and right or property or
crime? You will not only find that many of your colleagues disagree
with you—this is inevitable in any case—but it will be difficult to
deny that the ideas of the Greeks about justice as the end of law, or the
Roman conception of absolute property (dominium) or the view of
Canonists as to crime and sin, do not coincide with the teaching of
modern jurists and are not likely to coincide with the doctrines of their
probable successors.250

There is bound to be more substantial agreement as regards meth-
ods of legal thought in so far as these rest on an application of logic,
because formal logic is built upon universally accepted rules as to op-
erations of reasoning. But in this department also, all the technical
elements supplied by positive law as regards rules of presumption, of
proof, of relevancy, of pleading, etc., will be “municipal” or relative
and not universal or absolute. To sum up, the “general jurisprudence”
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of the nineteenth century can hardly stand for anything else than an
encyclopaedic survey of the juridical principles of individualistic soci-
ety. In this sense it deserves full attention, because it expresses the
tendency of the legal mind to co-ordinate and to harmonize its con-
cepts into a coherent and reasonable whole on a given basis—the basis
of individualism.

Dogmatic or, as people generally say in England, analytical juris-
prudence cannot claim to be more absolute in its tenets than the other
departments of social science. It is conditioned by circumstances and
therefore historical in its essence. But, of course, the term “circum-
stances” may mean different things. It may point to the ever-flowing
course of actual history. In this case the most important features of the
development have to be selected from the sequence of innumerable
events by the legal historian. But the aim may also be to trace the life
of juridical ideas in their action and reaction on conditions, and for
that purpose the student of historical jurisprudence has to group his
material in accordance with the divisions and relations of ideas rather
than with dates. In other words, the order followed by legal history is
chronological; that followed by historical jurisprudence is ideological.
The significance of human evolution consists in the fact that, such ideal
lines can be traced in its progress: the saying, vis consilii expers mole
ruit sua, does not apply to it.

The problem set to scientific method is how to utilize that charac-
teristic feature of human evolution. Certain indications in this respect
may be gathered from recent attempts in the study of political economy,
which, as I have already had occasion to remark, stands for obvious
reasons in the forefront of social research. After passing through the
stages of abstract deduction and of vague historical synthesis, it has
entered at present into a stage of intensive co-operation between the
two.

Interesting suggestions have been made which have a wider bear-
ing than the solution of purely economic problems. For instance, in a
series of articles on the historical school in economics, as founded by
Roscher and Knies, Max Weber pleads for a study of types of eco-
nomic development.251

As an illustration of the manner in which the methodical principle
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of what may be called an ideological study of types may be applied, we
may refer to K. Bücher’s contributions towards a theory of economic
stages.252

The use of the ideological method undoubtedly presents great dif-
ficulties and dangers: it is especially open to attack on the part of pro-
fessional historians accustomed to the critical study of sources and to
the ranging of facts within exact limits of time and place. Bücher’s
generalizations have, as a matter of fact, called forth very sharp objec-
tions from a leading historian, Edward Meyer.253

But this seems to be a case when du choc des opinions jaillit la
vérité. If the besetting dangers are realized, it is not impossible to steer
clear of them, and in any case, even if some of the diagrammatic sim-
plifications may have to be materially supplemented, their sharply cut
formulae will have served a useful purpose by concentrating thought
and starting it on fresh tracks. Quite apart from methodological specu-
lation, we can point to a certain number of works that have played such
a part in the literature of social science. Fustel de Coulanges’ Cité
Antique may be cited as a case in point. The deduction of all the details
of civic life from ancestor worship is a palpable exaggeration of one
aspect of ancient culture: it leads to a distorted perspective of the inter-
play of social functions. And yet there is hardly a book among the
innumerable works on classical antiquities that brings home in such a
powerful manner the typical grouping of the classical household and
its bearing on social arrangements.

On a more extensive scale the same estimate may be applied to
Mommsen’s grand construction of Roman constitutional law around
the idea of the imperium: it is also too forcible a simplification of a
very complicated set of facts, but who can deny that the energetic elabo-
ration of the dominant idea has illumined a maze of details with a di-
rective light?

How are we to apply these methodological considerations to a sys-
tematic treatment of historical jurisprudence? It seems to me that the
clue is to be found in the very attempts to build up a general jurispru-
dence for civilized mankind. Such attempts have turned out to be in
truth constructions of a typical jurisprudence on individualistic lines.
Taken in this sense they are justified and worthy of careful attention.
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They represent a concentration of the leading juridical principles in
various departments of law round a central conception derived from
the nature of the social tie—that of co-ordination of individual wills.
Recent discussions mate it abundantly clear that if individualistic civi-
lization were to give way before one based on a socialistic conception
of the social tie, all the positions of jurisprudence would have to be
reconsidered. Nor is it doubtful that our individualistic jurisprudence
has established its predominance after a prolonged struggle with feu-
dal and theocratic conceptions derived from the social ties of human
fidelity and of Divine guidance. Looking still further back, we may
discern a great period of civilization in which the type of jurisprudence
was settled by the social tie of city life. Previously to the antique p’lij,
we have the records of tribal arrangements: they did not result in philo-
sophical abstractions, but their unity and dialectical consequences can
be sufficiently established in all directions.254 And let us note that even
a more primitive typical concentration of totemistic society has been
discovered by anthropological science, and has to a certain extent been
subjected to a systematic treatment as a social type,255 though natu-
rally, there is not much technical law at that stage. It might be tempting
to tabulate the typical constructions of historical jurisprudence in the
following manner:

1. Origins in Totemistic Society.
2. Tribal Law.
3. Civic Law.
4. Mediaeval Law in its combination as Canon and Feudal Law.
5. Individualistic jurisprudence.
6. Beginnings of socialistic jurisprudence.

Such a scheme does not attempt to cover the whole ground. It leaves
aside important variations, such as the juridical systems of Brahman-
ism, of Islam, of the Talmud. It is restricted in the main to the evolution
of juridical ideas within the circle of European civilization. Yet in trac-
ing earlier stages it is bound to take into account materials collected by
anthropological inquiries from a wider range, in fact from all inhabited
parts of the world. Only by this means can the complicated problems
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of early society be approached with any hope of solution. As the treat-
ment is bound to be ideological and not chronological, the very impor-
tant facts of Roman Law will have to be considered under various points
of view—they help us to understand not only the civic state of the
republican period, but also the archaic rules of Tribal law on the one
hand, and the individualistic jurisprudence of the Empire on the other.
This subject has received so much attention from the point of view
both of legal history and of dogmatic study, that it is not difficult to
arrange it on the lines of historical jurisprudence. A more difficult prob-
lem is presented by Medieval Law. It might be theoretically correct to
oppose as extreme contrasts feudal jurisprudence, based ultimately on
the economy of the manor, and the world-wide expansion claimed for
Divine guidance of Canon Law. The sources of the two systems are
undoubtedly distinct and to a great extent antagonistic. But it is not a
mere accident that the two laws—the feudal and the Canon—are found
growing on the same soil. Their dualism is the necessary consequence
of their extreme one-sidedness. Feudal law has too narrow and Canon
too wide a basis: one starts from the estate and the other from mankind.
Even technically the one cannot exist without being supplemented by
the other. Feudal law has not attempted to develop a theory of justice,
of equity, of crime. On the other hand, the Church has not worked out
a system of land law or of status. In certain fields—like family law,
succession, contract, corporation,—the two influences meet in con-
flict and in compromise. It would be impossible to do justice to this
important period of juridical thought and activity by separating these
divergent elements of the real world or by trying to effect a complete
construction of the juridical system on the strength of either one or the
other taken by itself. There is nothing left but to treat of them in con-
junction.

So much as an explanation of my scheme. In conclusion I should
like to submit two considerations which have to be borne in mind by
any one who wishes to follow an attempt to sketch a historical juris-
prudence on the above-mentioned lines. When we treat of facts and
doctrines in ideological order we do not mean for a moment to deny or
to disregard the conditions—geographical, ethnological, political, cul-
tural—which have determined the actual course of events. Ideas do not
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entirely get their own way in real life; they are embodied in facts, and
these latter appear influenced largely by material necessities and forces.
It is not without importance for the development of legal principles
whether the atmosphere surrounding them is that of a pastoral, an agri-
cultural, or an industrial community; it is certainly of importance for
public and private law whether a nation is living an independent life or
has had to submit to conquest, etc. In a word, the chronological pro-
cess of history cannot fail to affect the ideological deductions from a
social type. We are bound, therefore, to make due allowance for the
various cross-currents produced by actual conditions.

The second consideration is equally obvious, but perhaps even more
difficult to put into practice. In constructing a typical theory of juris-
prudence we are bound to present rules and institutions in a state of
logical coherence and harmony, to establish a certain equilibrium be-
tween conflicting tendencies, to apportion rival claims as normal or
exceptional, in a word, to consider jurisprudence from a static point of
view. But then there is the dynamic one; ideas are mobile entities, pass-
ing through various stages— indistinct beginnings, gradual differen-
tiation, struggles and compromises, growth and decay. It is not easy to
do justice equally to both aspects of the process, and each individual
worker will necessarily pay more attention to one or to the other. But
we need not feel concerned about the ultimate outcome of such more
or less inevitable limitations: the necessary corrections and synthesis
are sure to be achieved by workers coming from different sides and
converging towards a common aim.

The essential point is to recognize the value of historical types as
the foundation of a theory of law.
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in proportion as we live its life, we are open to their influence; but
conversely, in so far as we have a personality distinct from its per-
sonality, we rebel against the group and try to escape. And every
one leads this double existence at the same time; each of us is ani-
mated at the same instant by a double movement. We are bound by
the social sense and we tend to follow the bent of our nature. The
rest of society therefore presses upon us to check our centrifugal
tendencies, and we on our part concur in pressing upon some other
individual to neutralize his.”

Cf. the same. Les régles de la méthode sociologique (1895), p. 124:
“Since the essential characteristics of sociological phenomena con-
sist in the power which they have of exercising pressure from with-
out upon individual consciousness, they are not derived from it, and
thus sociology is not the corollary of psychology.” p. 127: “Society
is not simply the sum of individuals, but the system formed by their
association presents a specific reality which has its own character.”

110. Cf Sigwart, Logik, transl by Dendy, III, p. 124.
111. Durkheim, Le suicide, p ix: “ The sociological method which we

follow rests entirely upon this fundamental principle, that social facts
ought to be studied as things, that is to say, as realities outside the
individual There is no precept which has been more contested by
our opponents, but there is none more fundamental. For, in short, in
order that sociology may be possible, it is necessary before all that it
should have an object and one which belongs to it alone It must treat
of a reality and one of which other sciences are not cognizant But if
there is nothing real outside particular consciences, it disappears
through lack of matter proper to itself. The only objects to which
observation can henceforward be applied are the mental states of
the individual, since nothing else exists. Now these belong to the
province of psychology From this point p view, indeed, all that is
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substantial in marriage, for example, in the family or in religion, is
the individual needs to which these institutions art held to respond:
it is paternal affection, sexual appetite, what has been called the
religious instinct, etc As for the institutions themselves and their
various and complex historical, forms, they become negligible and
of little interest.”

112. É Durkheim, Le suicide, p v: “Unfortunately there is a good rea-
son why sociology does not afford us this spectacle [of progress]; it
is because in most cases it is not faced with definite problems. It has
not got beyond the period of construction by philosophic synthe-
sis.”

P vi: “Books of pure sociology can scarcely be used by any
one who makes it a rule to limit himself to definite questions, for the
greater part of them are not included in any particular framework of
research, and, moreover, they are too poor in documents of any au-
thority”

Cf Règles de la méthode sociologique, p 96: “It seems as if
social reality could only be the subject of an abstract vague philoso-
phy or of purely descriptive monographs”

Even more pessimistic is the pronouncement of Jellinek,
Allgemeine Staatslehre, I, p 90: “Sociology in the widest sense of
the term embraces all manifestations of human society. This is the
reason why sociological researches are without limitations of any
kind; it takes away the possibility of a healthy, methodical progress
directed towards attainable aims. The material of facts which mod-
ern Sociology proposes to take as a basis for its doctrines, is a screen
which can only conceal for the ignorant the fact that aprioristic con-
structions founded on incomplete observation are lurking behind.”

113. E.g., Stammler, Wirtschaft und Recht, p. 13; Natorp, Soziale
Pädagogik, p. 37.

114. For a good summing up of their main results, see Barth, Die
philosophie der Geschichte als Soziologie, I, and Giddings, Prin-
ciples of Sociology. Two principles formulated by Comte and Spen-
cer are especially worth attention: see Barth, op cit., p. 34: “Evolu-
tion in the intellectual sphere moves side by side with that in the
social sphere. Although the intellectual is by nature weaker than our
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‘affective capacities’ (IV, pp 387, 388; V, p. 28): although it so greatly
needs the incentive supplied by the appetites, the passions, and the
feelings; and although it exists in order to modify rather than to
dominate (pour modérer, non pour commander, V, activities’ V, pp.
219, 229): yet it is the leader, and the other activities of the mind are
subject to it. ‘Réorganiser d’abord les opinions, pour passer aux
moeurs, et finalement, dux institutions’ (VI, p. 521). (The object is,
first to organize opinions, then customs, and finally, institutions.)”

115. La division du travail (1902). Spencer develops a theory of natu-
ral rights of freedom—Social Statics, 94 f , Man versus the State
(ed. 1886) p 84 ff.

116. The Elementary Forms of the Religious Life, trans. by J. W. Swain.
117. Buckle, History of Civilization in England (“The Worlds Clas-

sics”), I, pp. 24, 27.
118. Jahrbücher für Nationalökonomie und Statistik, XVI (1871), 245

ff.
119. Barth, Philosophie der Geschichte als Soziologie, I.
120. Windelband, Naturwissenschaft und Geistenvissenschaft Begriffs-

bildung; H. Rikkert, Die Grenzen der Naturwissenschaftlichen
Erkenntniss; the same, Naturwissenschaft und Kulturwissenschaft.

121. In the view of Rikkert, an historical event cannot be isolated from
its circumstances, none of which will ever recur Cf Geo Trevelyan,
Clio (1913), pp 7, 12, 15: “The deeds themselves are more interest-
ing than their causes and effects and are fortunately ascertainable
with much greater precision It is possible that when Professor Seely
said: ‘Break the drowsy spell of narrative Ask yourself questions,
set yourself problems,’ he may have been serving his generation.
But it is time now for a swing of the pendulum.”

122. Op. cit., p. 8: “The historian has seldom attempted to dissociate
the constant elements in history from the unique, the individual, the
personal. On the contrary, he very properly has tried to grasp history
in its concrete entirety and, in recording the life of any people or
age, to make clear the vital connection between those things that are
universal and those that are peculiar or distinguishing.”

123. The English Utilitarians, I, pp 297–301.
124. Schumpeter, Literary Survey in the Grundriss der Sozial-ökonomik
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(1914). Epochen der Dogmen- und Methoden-geschichte, I, p. 65
Cf. E. Cannan, Theories of Production and Distribution.

125. A. Marshall, Principles of Economics (6th ed., 1910), p. 27: “They
deal with a man, who is largely influenced by egoistic motives in his
business life. Being concerned chiefly with those aspects of life in
which the action of motive is so regular that it can be predicted, and
the estimate of motor forces can be verified by results, they have
established their work on a scientific basis.”

126. Cf. Max Weber, Roscher und Knies in Schmoller’s Jahrbücher
für Gesetzgebung, Verwaltung und Volkswirtschaft, vol. xxvii ff.

127. Schumpeter, op. cit., pp. 55. 62, 99.
128. Jevons, Theory of Political Economy (3rd ed., 1888), p. xxxii. A.

Marshall, op. cit., p. 93: “Law of satiable wants or of diminishing
utility: the total utility of a thing to any one increases with every
increase in his stock of it, but not as fast as his stock increases. The
part of the thing which he is only just induced to purchase may be
called his marginal purchase The utility of his marginal purchase
may be called the marginal utility.”

129. Theorie der Gesellschaftlichen Wirtschaft in the Grundriss der
Sozialökonomik, I), p. 133.

130. R. Stammer, Wirtschaft und Recht, p. 33.
131. Socialism: Utopian and Scientific, p xxi.
132. A. Loria, The Economic Foundations of Society (1907), (transl.

by L M. Keasbey), pp. 22.
133. Cf B Kidd, Social Evolution (1894), p 218. “If we are to have

nothing but materialistic selfishness on the one side leagued against
equally materialistic selfishness on the other, then the property hold-
ing classes being still immeasurably the stronger, would be quite
capable of taking care of themselves, and would indeed be very fool-
ish, if they did not do so Instead of enfranchising, educating or rais-
ing the lower classes of the people (as they are now doing, as the
result of a development which Marx has not taken into account),
they would know perfectly well, as they have always done in the
past, how ‘to keep the people in their places,’ i e., in ignorance and
political disability.

134. Gierke, Johannes Althusius.
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135. Gierke, Grundbegriffe des Staats in the Zeitschrift für gesammte
Staatswissenschaft, XXX, p, 160.

136. Engels, Socialism: Scientific and Utopian, p. 76 Cf Achille Loria,
The Economic Foundations of Society (1907), p 16: “In order to
prove that the ethics of love will be spontaneously established within
the final society, it is not necessary to suppose with Bellamy and
other Socialists, that egoism will cease to be active under this final
economic regime, and that each will take pleasure in working for
others. This would only be admissible under the supposition that
the final society would succeed in changing human nature—a thing
at least very problematic. We have simply to take account of the fact
that, within an economy where equality prevails, especially if it be
associative in character, respect for the well-being of another is in
conformity with the egoism of the individual, because every injury
and every benefit accorded to others reacts inevitably to the disad-
vantage or advantage of the agent himself.”

137. Socialism in England (1890), p 5: “The point of view expressed
in the text explains the following protest against criticism by indi-
vidualistic Liberals: When the higher freedom of corporate life is in
question, they become angrily reactionary, and denounce and ob-
struct the most obvious developments of common action, as ‘in-
fringements of individual liberty, municipal trading,’ or, dreadest of
all words—’bureaucracy.’”

138. Der Rassenkampf, 1883.
139. Merkel, Juristische Encyclopädie: (par. 35) “The ascertaining and

safeguarding of spheres of power does not take place for the sake of
justice, but the aim in this regard is only achieved through justice.
The reason is to be found in the mischief of the struggle... ; but a
lasting check on this mischief can only be an order that assigns to
every one what is due to him according to accepted views.”

(par 40) “The contents of the law are generally in the nature of
a compromise that has to be modified and revised in connection
with changes of social circumstances.”

140. Schäffle, Bau, und Leben des socialen Körpers.
141. Burke, Reflections on the Revolution in France, p 31 (Everyman’s

Library). “Have not politics founded upon hereditary descent the
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merit of being ‘the happy effect of following nature, which is wis-
dom without reflection, and above it’?”

142. Jellinek, Allgemeine Staatslehre, pp. 162 ff., 581.
143. Gierke, Das Wesen der menschlichen Verbände (1902), pp 17, 21,

22. Thaller, Gény and others, L’œuvre juridique de R. Saleilles, p.
330: “The conception of reality appears to us as the only conception
admitted by the juridical consciousness of the masses, and inter-
preted by learned men, jurists and doctors Everywhere the capacity
and personality of collective, organized groups is seen to impose
itself as a fact which people are content to state, and not as a refined
and subtle invention whose origin is artificial or statutory.”

144. Duguit, Études de droit public, I, pp 196, 258. Löning,
Handwörterbuch, der Staatswissenschaften, 3rd ed , VII, p. 701.

145. Cf Duguit, Les transformations du droit public.
146. Bentham, Traité de legislation, ch xiii (Works, I, p 136): “To main-

tain that there is a natural right and to impose it as a limit to positive
laws, to say that law cannot go against natural right, to recognize, in
consequence, a right which attacks law, which overturns and annuls
it, is at once to render all government impossible and to defy rea-
son.” “Right is the creature of law” (I, p 135—Sophismes
anarchiques) Cf Michel, L’ldee de l’État, pp 83 ff ; Thaller and
others, L’oeuvre juridique de R. Saleilles, p 333. Yet the notion re-
turns in Spencer’s teaching Barth, Philosophie der Geschichte als
Sociologie, p 116: “This [Spencer’s] law of nature is by no means
primitive law, nor is it the law of the strongest as evolved by Nature
alone and without the admixture of any essentially human consider-
ations. It is an ideal system, built up by means of philosophical de-
duction, and claiming freedom and equality for every member of
the community. Nevertheless, this conception of natural law appears
to furnish Spencer with a motive for maintaining the sovereignty of
nature in society In defiance of the Utilitarians, he clings to natural
law and to ‘natural rights’” [Social Statics, ch v, par 3; The Man v
the State, pp 87 ff ] “Every human being has a right to develop, in
perfect liberty, all those faculties which do not trespass on the simi-
lar liberty appertaining to every other human creature.” [Social Stat-
ics, p 94.]
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147. Cf Dicey, Introduction to the Law of the Constitution, 6th ed, pp.
180 ff.

148. Spencer, Man versus the State (1884), p. 33: “If, without option,
he has to labour for the society and receive from the general stock
such portion as the society awards him, he becomes a slave to the
society Socialistic arrangements necessitate an enslavement of this
kind: and towards such an enslavement many recent measures, and
still more the measures advocated are carrying us.” An interesting
formulation of the restrictive doctrine as regards the State was made
by Wilhelm v. Humboldt in his treatise, Ideen zu einem Versuch die
Grenzen der Wirksamkeit des Staates zu bestimmen (1792). Cf Haym,
Wilhelm von Humboldt, pp. 46 ff.

149. Kultur der Gegenwart, VIII, pt III, p 396.
150. Sidney and Beatrice Webb, Industrial Democracy (1902), p. 822.
151. See, for example, the idealistic characterization of the State based

on Hegel and Green’s teaching in Bosanquet’s Philosophical Theory
of the State (1910), p 150: “The State is not only the political fab-
ric,.. it includes the whole hierarchy of institutions by which life is
determined, from the family to the trade, and from the trade to the
Church and the University. Pp 187 f.: “We supposed ourselves pre-
pared to do and suffer anything which would promote the best life of
the whole. The means of action at our disposal as members of a
State are not in pari materia with the end. It is true that the State as
an intelligent system can appeal by reasoning and persuasion to the
logical will as such.”

152. Ihering, Zweck im Recht, I, p 67; Duguit, Transformations du droit
public, xvii.

153. There is no satisfactory account of the general development of
jurisprudence Bergbohm, Jurisprudenz und Rechtsphilosophie,
(Leipzig, 1892) teems with details, but is confused and bewildering
R. Pound’s survey in the Harvard Law Review may help to trace
distinctions, but suffers from lack of perspective and of organic con-
nection between the parts An excellent treatment of the German
literature on the subject is presented by Stintzino and Landsberg’s
geschichte der deutschen Rechtswissenschaft (3 volumes in 5 parts,
1880–1910) The development of political doctrines in France is well
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traced by H. Michel, L’idée de I’État (1896) The methods and schools
of Comparative Jurisprudence as treating the origins of law, are char-
acterized by P. Vinogradoff in the article on Comparative Jurispru-
dence in the 15th volume of the Encyclopaedia Britannica (11th
ed.) Leslie Stephen on the English Utilitarians is important for the
understanding of the Rationalists.

154. A. Mach, quoted by Whetham, The Recent Development of Me-
chanical Science (4th ed, 1909) The subject is discussed in detail by
A. S. Lappo-Danilevsky in the Bulletin of the Russian Academy of
Sciences for 1918 (Russian).

155. Merz, History of European Thought, I, 100, 314 ff., 396 ff.
156. Leslie Stephen, The English Utilitarians, II, p. 290: “Philosophy

is by some people supposed to start from truths, and thus to be in
some way an evolution of logic. According to Mill it must start from
facts, and therefore from something not given by logic. For Mill the
ultimate facts must be feelings The Penser c’est sentir or the doc-
trine that all ‘ideas’ are transformed sensations is his starting point.”
For a transition see James Mill’s Analysis of the Human Mind.

157. L’Encyclopedia; dictionnaire des sciences, des arts et des métiers
(1775), p. 402: “It is Philosophy’s constant axiom that our thought
adds nothing to what the objects are in themselves.... Each indi-
vidual perception must have its particular cause or its own motive.”

158. Morley, Rousseau, II, p. 213: “One day Emilius comes to his be-
loved garden, watering-pot in hand, and finds to his anguish and
despair that the beans have been plucked up, that the ground has
been turned over, and that the spot is hardly recognizable The gar-
dener comes up, and explains with much warmth that he had sown
the seed of a precious Maltese melon in that particular spot long
before Emilius had come with his trumpery beans, and that there-
fore it was his land; that nobody touches the garden of his neighbour,
in order that his own may remain untouched; and that if Emilius
wants a piece of garden, he must pay for it by surrendering to the
owner half the produce. Thus, says Rousseau, the boy sees how the
notion of property naturally goes back to the right of the first occu-
pant as derived from labour.”

159. Leslie Stephen, The Science of Ethics, pp. 14, 15: “If we had but a
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single passion, if we were but a locomotive stomach like a polyp,
the problem would be simple.... Who can say what is the relative
importance of the various parties in the little internal parliament
which determines our policy from one moment to another?”

160. Brentano, Die klassische Nationalökonomie, 4 ff.
161. Bentham, Principles of Judicial Procedure, ch. ii (Works; ed

Bowring, 1843)
Book of Fallacies, Pt II, ch. ii (Works, II, p. 420): “I am a law-

yer [would one of them be heard to say],—a fee-fed judge— who,
considering that the money I lay up, the power I exercise, and the
respect and reputation I enjoy, depend on the undiminished continu-
ance of the abuses of the law, the factitious delay, vexation, and
expense with which the few who have money enough to pay for a
chance of justice are loaded, and by which the many who have not,
are cut off from that chance,—take this method of deterring men
from attempting to alleviate these torments in which my comforts
have their source.”

162. Leslie Stephen, The English Utilitarians, III, p. 315: “A difficulty
arises from the defective view which forces Mill to regard the whole
process as taking place within the life of the individual The unit is
then a being without moral instincts at all, and they have to be in-
serted by the help of the association machinery.”

163. Bentham, The Book of Fallacies, Pt. I, ch. ii (Works, II, pp 339,
400): “On no one branch of legislation was any book extant, from
which, with regard to the circumstances of the then present times,
any useful instruction could be derived: distributive law, penal law,
international law, political economy, so far from existing as sciences,
had scarcely obtained a name: in all those departments, under the
head of quid faciendum, a mere blank: the whole literature of the
age consisted of a meagre chronicle or two, containing short memo-
randums of the usual occurrences of war and peace, battles, sieges,
executions, revels, deaths, births, processions, ceremonies, and other
external events, but with scarce a speech or an incident that could
enter into the composition of any such work as a history of the hu-
man mind—with scarce an attempt at investigation into causes, char-
acters, or the state of the people at large. Even when at last little by
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little, a scrap or two of political instruction came to be obtainable,
the proportion of error and mischievous doctrine mixed up with it
was so great, that whether a blank unfilled might not have been less
prejudicial than a blank thus filled may reasonably be a matter of
doubt.”

Cf. Principles of the Civil Code, Pt. I, ch xv (Works, I, p 318):
“I cannot refrain from noticing here the ill-effects of one branch of
classical education Youth are accustomed from their earliest days to
see, in the history of the Roman people, public acts of injustice,
atrocious in themselves, always coloured under specious names, al-
ways accompanied by a pompous eulogium respecting Roman vir-
tues. The history of the Grecian Republics is full of facts of the
same kind, always presented in a plausible manner, and calculated
to mislead superficial minds. How has reasoning been abused, re-
specting the division of the lands carried into effect by Lycurgus, to
serve as a foundation to his warrior institution, in which, through
the most striking inequality, all the rights were on one side and all
the servitude on the other.”

164. Hobbes, Elementorum philosophiae, sectio tertia: “De Cive,” cap
II, i: “Est igitur lex naturalis dictamen rectae rationis circa ea quae
agenda vel omittenda sunt ad vitae membrorumque conservationem
quantum fieri potest, diuturnam.”

Cf Morley, Rousseau, II, p. 219: “He repeats again and again
that self love is the one quality in the youthful embryo of character
from which you have to work From this, he says, springs the desire
of possessing pleasure and avoiding pain, the great fulcrum on which
the lever of experience rests.”

165. Bentham’s position in this respect is well known. But it should be
noticed that utility forms the keystone not only of the classical school
in political economy, but also of Jevons’ teaching.

166. Jellinek, Erklarung der Bürgerrechte (1895).
167. Bosanquet, The Philosophical Theory of the State, pp 98 ff: “Each

individual may consider the moral person which constitutes the State
as an abstraction (être de raison), because it is not a man; he would
enjoy the rights of the citizen without consenting to fulfil the duties
of a subject—an injustice, the progress of which would cause the
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ruin of the body politic. In order then that the social pact may not be
a vain formula, it tacitly includes the covenant, which alone can
confer binding force on the others, that whoever shall refuse to obey
the general will, shall be constrained to do so by the whole body,
which means nothing else than that he will bo forced to be free.”

168. Cf Hobbes, op. cit., cap. ii, par. 2: “Actiones omnium a suis
cujusque opinionibus reguntur. Quare illatione necessaria et evidenti
intelligitur pacis communis interesse plurimum, ut nonnullae
opiniones vel doctrinae civibus proponantur, quibus putent, vel se
jure non posse legibus civitatis obtemperare, vel licitum sibi ease ei
resistere, vel majorem minore sibi neganti, quam praestanti,
obaequium. Si enim unus imperet aliquid facere sub paena mortis
naturalis, alius vetet sub paena mortis aeternae uterque jure; sequetur
non tantum cives, etsi innocentes, puniri jure posse, sed penitus
dissolvi civitatem. Neque enim servire quisquam duobus dominis
potest; neque is, cui obediendum esse credimus metu damnationis,
minus dominus est, quam is cui obeditur metu metus temporalis,
sed potius magis. Unde sequitur erga ilium unum... cui commissum
est summum in civitate imperium, hoc quoque habere juris, ut et
judicet quae opiniones et doctrinae paci inimicae sunt, et vetet ne
doceantur.”

169. Caird on Kant. Landsberg, Geschichte der deutschen
Rechtswissenschaft (1910).

170. The categorical imperative; Simmel, Kant, p. 85.
171. Landsberg, op. cit.
172.  Beudant, Cours de droit civil, Introduction (1896), p. 8: “An

entirely different point of view was consecrated by a famous Act of
the French Revolution: The Declaration of the Rights of Man [Oct.
2, 1789]. ‘Right is a property inherent in human nature; ... it forms a
part of human nature, and it is only the outcome and application of
it. [Art 4.] Liberty consists in doing everything that does not harm
another; thus the only limits to the exercise of natural rights on the
part of each man are those which ensure the enjoyment of these
same rights for other members of society These limits can be deter-
mined only by law.’... The State does not dispense rights; it is only a
mechanism constituted for their protection. This is the modern idea
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of right [Bossuet, Cinquième avertissement aux protestants, par 32]:
‘There is no right against right.’ Human right is before the, law and
is above the laws.” Cf. Beudant, Le droit individuel et I’État.

173. Baudrillart, J. Bodin et son temps.
174. De Monarchia.
175. Op cit, par. 14: “Neque sibi dare aliquid quisquam potest, quia

jam habere supponitur quod dare sibi potest, neque sibi obligari:
nam cum idem esset obligatus et obligans, obligans autem possit
obligatum liberare, frustra esset sibi obligari, quia liberare se ipsum
potest, jam actu liber est. Ex quo conatat, legibus civilibus non ten-
eri ipsam civitatem.”

176. Tractatus Theologico-politicus.
177. Landsberg, op. cit. Lappo-Danilevsky, L’idée de l’État, in Essays

in Legal History, ed. Vinogradoff (1913).
178. Constitutional Code, Bk I, ch. xv (Works, IX, p 96).
179. Anarchical Fallacies, Art. xvi (Works, II, p 520): “Every society

in which the warranty of rights is not assured [toute société dans
laquelle la garantie des droits n’est pas assurée], is, it must be con-
fessed, most rueful nonsense; but if the translation were not exact, it
would be unfaithful: and if not nonsensical, it would not be exact.

“Do you ask, has the nation I belong to such a thing as a con-
stitution belonging to it? If you want to know, look whether a decla-
ration of rights, word for word the same as this, forms part of its
code of laws.”

180. Papers on Codification, No viii, Letter iv (Works, IV, p 483): “The
next time you hear a lawyer trumpeting forth his common law, call
upon him to produce a common law: defy him to produce so much
as any one really existing object, of which he will have the effron-
tery to say, that that compound word of his is the name. Let him look
for it till doomsday, no such object will he find.”

181. Lectures on Jurisprudence (3rd ed, 1869), I, pp. 89, 175 ff, 183,
338.

182. See, e g., his severe condemnation of Blackstone, written in a
style worthy of Bentham himself “He owed the popularity of his
book to a paltry but effectual artifice, and to a poor, superficial merit.
He truckled to the sinister interests and to the mischievous preju-
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dices of power; and he flattered the overweening conceit of their
national or peculiar institutions, which then was devoutly entertained
by the body of the English people, though now it is happily vanish-
ing before the advancement of reason.” Vol I, p 71. Cf. vol. II, pp
547 ff, 670 ff. The disparaging estimate of the function of judges is
clearly indicated in the treatment of the subject by the leading thinker
of the school: Hobbes, Dialogue between a Philosopher and a Stu-
dent of the Common Law of England (English Works, ed. Molesworth,
Vol. VI (1840), pp. 5, 6 and 10):

P. “It is not wisdom, but authority that makes a law. Obscure
also are the words legal reason. There is no reason in earthly crea-
tures, but human reason. But I suppose he means, that the reason of
a judge, or of all the judges together without the King, is that summa
ratio, and the very law: which I deny, because none can make a law,
but he that hath the legislative power......

Lawyer. To the gravity and learning of the judges, they ought
to have added in the making of laws, the authority of the King, which
hath the sovereignty......

P. It is very true, and upon this ground, if I pretend within a
month or two to make myself able to perform the office of a judge,
you are not to think it arrogance; for you are to allow to me, as well
as to other men, my pretence to reason, which is the common law,
(remember this, that I may not need again to put you in mind, that
reason is the common law)......

Phil. We agree then in this, that in England it is the King, that
makes the laws, whosoever pens them.”.....

183. Jurisprudence, 6 ed., p. 9 f. What should we think pf the defini-
tion of a medicine as a drug prescribed by a doctor? But though such
a sweeping substitution of “wisdom” for authority cannot be justi-
fied, it is suggested by the sound feeling that law exists for the ad-
ministration of justice and may be evolved from it. Cf. Gray, The
Nature and Sources of the Law (New York, 1909).

184. Merkel, Jurist. Encyolopadie, §14.
185. Dicey, Law and Public Opinion in England, pp. 374 ff.
186. Gény, Méthode d’interpretation. Thaller, Gény and others, L’œuvre

de R. Saleilles.
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187. Austin, op cit, pp 88 ff , 98.
188. Cf Vinogradoff, Common Sense in Law, pp 49 ff.
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